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1 Purpose and Scope of this Document

1.1 Origins of the Document

This document is the Transport Services Contracts Report within the Project ‘Advancing Urban Transport Reform in the Europe and Central Asia Region.  

This Project is sponsored by the Irish Government and administered by the World Bank within a cluster of actions designed to assist reform within the urban passenger transport sector in the Europe and Central Asia Region. 

This Report is the fourth of four reports to be prepared by CIE Consult which will review the ECA urban passenger transport sector, and which could form the basis of guidance to city officials and transport practitioners. The set of four reports is :

a) Reform Options Report : Considers and compares models for the organisation of the urban passenger transport with applicability to the ECA Region. Includes international experience and case studies.

b) Administrative Structures Report : Analyses the functions, authority issues, organisational structure options, reporting and oversight relationships within the models for UPT.

c) Administrative Procedures Report : Provides an in-depth examination of possible procedures required to administer the reformed structures under the different models for UPT. Provides details on how to administer competitively bid contracts. 

d) Transport Services Contracts Report : Considers contracts for the provision of transport services, taking into account international and local best practice. 

A supporting document which contains 8 Case Studies complements the set of four reports. These Case Studies have been selected to provide practical working knowledge of organisational form and reform in cities that are relevant to the challenges facing the Cities of the ECA Region. The selected cities are Adelaide, Bishkek, Copenhagen, Gothenburg, Helsinki, Leeds, London, and Oslo.

1.2 Reform of UPT in the ECA Region 

The World Bank has prepared a comprehensive strategy for addressing urban transport  matters in the Europe and Central Asia (ECA) region.
  This strategy articulates a broad set of principles that will help countries in addressing their urban transport policy agendas and investment priorities, and also serves as a basis for guiding the Bank in providing assistance to these countries.  The strategy has five pillars including: (a) preferred policies, (b) institution building, (c) investment options, (d) knowledge-related activities, and (e) partnerships and linkages.  

The current urban passenger transport crisis within many ECA countries is given prominent attention within the urban transport strategy.  For a number of reasons, urban passenger transport services have declined in recent years and governments are financially hard pressed to address this problem. While the urban transport strategy document is useful, it is necessarily a general document and cannot delve into the specific steps needed to implement appropriate urban transport policies and investments.  To address this limitation Bank and ECA region policy makers agree that a top priority should be the development of  more precise “how-to-do-it guidance” in addressing the current urban passenger transport malaise.

The primary objective of this assignment is to review Urban Transport reform options  for World Bank sponsored urban passenger transport reform programs in the Europe and Central Asia (ECA) Region with a focus on advancing practical implementation of that portion of the Bank’s ECA Urban Transport Strategy.  
While the objective is to review best practices in urban passenger transport reform throughout the ECA region, it is recognized that this assignment cannot possibly lead to conclusions based on a “one-size-fits-all” approach, nor can it take into account all of the nuances and varying laws and regulations among all of the ECA countries.  For this reason a case study review approach using the extensive documentation and experience gained to date in Russia will be used as the foundation of this investigation.
   

The ultimate high-level goal of this investigation will be the achievement of safe, socially responsible and sustainable Urban Passenger Transport in the selected European and Central Asian (ECA) cities that elect to participate in future World Bank sponsored programs of urban passenger transport reform.  This assignment is meant to provide guidance to Bank operations and is meant for Bank’s  due diligence purposes and not for beneficiary use.

1.3 Structure of this Report 

This report has been developed with three main sections : 

a) An Executive Summary (5-8 pages) which presents the main messages to all forms of reader, especially the decision-taker who might not be a transport specialist

b) The technical document (c. 45 pages) on the Transport Services Contracts which is intended for the City officials both at the most senior level who must determine the scope and mechanisms of the contracts; and for the manager, administration and technical levels who must implement them. It has been structured to address the issues to be deal with under contract, and the structure and contents of contracts. It also contains relevant practical examples.  

c) An annex (c. 8 pages) containing the Executive Summary of the Administrative Procedures Report, for ease of reference.

2 Executive Summary

2.1 Context

In the Reform Options Report, two  generalised models (a) and (b) and one transitional phase (c)were considered which have the most relevance to the cities of the ECA Region, and which allow the participation of the private sector using market mechanisms  : 

a) Light Touch and minimum regulation – development of the Free Market model

b) Citywide competitive tendering - Regulated Competition
c) Partial network in the public sector, but some services contracted to the private sector – Administered Public Supply
Citywide competitive tendering is the preferred model, although it is recognised that in many Cities of the ECA Region the conditions are not yet right. However, even in such cases it is recommended that some elements of competitive tendering will be appropriate. Procurement of passenger transport services requires new administrative procedures. These are not especially complex or difficult, but they must be well designed and they must be properly and consistently implemented. 

The Administrative Procedures report provides guidance on these matters. The procedures set out take special account of the critical success factors for competitive tendering and for contracted services. They have both a functional aspect (doing the right job) and a quality aspect (doing the job right).  The Administrative Procedures report provides guidance on  two main areas : 

1) the processes and practical aspects of competitive tendering for urban passenger transport services, which lead to a contract between the Transport Authority and the Operator

2) specification and measuring of quality of services, which are the outputs of the contract

The Guidance provided in this report is intended for use where Passenger Transport Services are organised under contracts which at least define the responsibilities and financial matters. 

The primary target is the Transport Authority or officers of the Municipality who must design, specify, negotiate and manage such contracts. The target area is the ECA Region, and it is mostly intended for urban bus services, although much of the guidance is transferable to other transport services. 

2.2 Transport Service Contracts

Transport Service Contracts – sometimes referred to as Public Service Obligation (PSO) Contracts – provide a formal and commercial agreement for defining the  scope and quality of the transport services, the financial dimensions and responsibilities, and the basis on which the Authority and the Operator will work together. 

The value of the urban passenger transport services over a 5-year period (the normal contract cycle) is substantial, and often represents a key expenditure on the part of the City.  This has five main implications : 

a) The selection process needs to obtain the best value for money possible. 

b) The competitive process needs to get the best possible price, while preserving the desired quality

c) These high-value contracts will become the main cashflow of the operators. The stability and survival of operators often depends on them. Selection processes must be fair and trusted, the maximum use should be made of objective criteria, and decisions should be taken openly and never by individuals.

d) Contracts must be carefully designed to ensure that all parties understand clearly what should be provided, that there are sufficient incentives for the operator to perform, and that there are adequate intervention and corrective mechanisms 

e) The expenditure is incurred throughout the contract life. There must be good contract management and administration systems in place to ensure that the right payments are made, and that the contracted services and quality levels are achieved. 

This Transport Service Contracts report provides guidance on how to establish such contracts so that they adequately cover the scope of work, the financial aspects, responsibilities and the basis of the relationship. This must be achieved within a framework that is understood by all parties and is workable not only when things are going well, but also when problems arise.

The Transport Service Contracts considered in this report will normally be established following a Competitive Tendering process. The procedures for Competitive Tendering have been well described in the Administrative Procedures. From the perspective of the Contracts, the following are relevant : 

a) The scope of the work will have been defined in the call for tenders. It will either have been a firm specification or the winning bidder will have offered his proposal. In any case, in the selection and final negotiation, there many or all of the parameters of the service will have been finalised. 

b) The performance requirements will typically also have been specified in the tendering process. 

c) The allocation of initiative will have been proposed in the tendering process and will be finalised in the proposal and negotiations

d) The call for tenders will normally propose the preferred financial framework, and the bidders will offer their financial proposals. There may be some further negotiation after selection of the preferred bidder. 

e) The operating requirements, vehicle requirements, compliance with regulations etc. will have been pre-specified in the call for tenders

This means that both the Transport Authority and the Operator have already reached a clear understanding of the scope of the Transport Services and the terms under which they are to be provided. 

The role of the Contract is formalise the agreement so that the rights and obligations are established and enforceable in law.

2.3 Establishing the Client-Supplier Relationship

Within Transport Service Contracts, a Client-Supplier relationship is established with the following characteristics : 

· The Transport Authority is the Client who seeks to acquire Transport Services

· The Operator is the Supplier who provides the Transport Services

· Both the Transport Authority and the Operator have equal standing in law 

· It is presumed that both the Transport Authority and the Operator enter into the Contract of their own free will

· It is presumed that the terms of the Contract are understood and are acceptable to both parties

· All of the provisions of the Contract are legally binding and are enforceable

This is normal practice in many business sectors, but to date it has not been so in the passenger transport domain (for a variety of historic reasons). 

Three important points need to be made at this stage : 

1) The only terms that have any relevance are those contained in the Contract. In law at least, the Client cannot demand from the Supplier any more than the commitments within the Contract. This means that the Client must foresee the possible requirements throughout the Contract life, and provide for these within the Contract. Failure to do so can lead to extreme frustration.

2) The Client has selected the Supplier to provide the services, presumably on the basis that the Supplier was the most suitable candidate.  The Contract should help to establish a positive relationship, and certainly should not act as burden. Where possible, there should be incentives for the Supplier to meet and exceed the requirements of the Contract.

3) Nonetheless, the Contract should contain practical and escalating means of compelling the Supplier to meet his obligations. These should preserve the positive relationship between the Client and the Supplier except where it is clear that the Supplier is no longer fit to provide the services, in which point there needs to be a termination mechanism which can really be implemented. (see Chapter 4.16 of the Administrative Procedures Report for discussion and examples).

2.4 Allocation of Risk

It is important to understand the areas of risk associated with the Transport Services to be provided, and that the risks are clearly allocated in the Contract. 

Normally, risk should assigned to the party best able to influence or mitigate it. If Suppliers are required to carry risks that they cannot control, they will tend to increase their price to reflect the degree of risk. By contrast, it is not reasonable to expect the Client to carry the risk or consequences of poor internal management or quality control by the Supplier.

There are four basic principles to remember in relation to risk :

a) Risk that has not been defined or allocated is a “loose end” which will inevitably cause quality or financial loss to one or more party, and will lead to disputes

b) Risk should be allocated clearly to one party. Shared risk leads to uncertainty about who is responsible for initiatives. Where appropriate, a broad risk element can be broken into smaller risk areas.

c) The Party to whom the risk is allocated should have the responsibility and the authority to mitigate that risk, and this should be reflected in the Contract.

d) Where the other Party has the possibility to influence the level of a risk, there should be incentives or obligations to assist in mitigating actions. For example, if the Transport Authority carries the revenue risk, there may be a bonus for the Operator based on passengers carried or customer satisfaction levels. Again, obligations or incentives need to be included in the Contract.

Five main areas of risk can be identified (source : ISOTOPE report, European Commission, 2000) : 

· Production Risk : 

· Revenue Risk

· Financial Risk

· Planning Risk 

· Environmental Risk

These are discussed in Chapter 3.7.

The real allocation of many of the risks is reflected in the basis for payment. Two main types of payment framework are used in the urban passenger transport industry :

· Gross-Cost Contracts 

· Net-Cost Contracts

These are discussed in Chapter 3.8.

2.5 Allocation of initiative

“Allocation of Initiative” refers to who has the right to determine or change the characteristics of the passenger transport services. This can include the network design, timetables, vehicle type and allocation, fare products, pricing, customer-facing services, marketing initiatives etc. This is discussed in detail in Chapter 4 of the Administrative Structures Report. 

Legal or effective rights of initiative can occur at two stages : 

a) During the bidding process, when either all aspects are specified by the Transport Authority, or the bidder has freedoms to propose service characteristics – either as the main proposal or as variations to the Transport Authority specification. This is typical of Net-cost contracts, since the Operator is carrying the revenue risk and has a strong motivation to maximise the revenue yield. This could also give a winning advantage in the competitive bidding process. 

b) During the Contract life, where the Operator has either the responsibility or the right to  seek change some or all of the service parameters. In some cases, the Operator has the right to make the change without consultation with the Transport Authority, providing that some basic service parameters are respected (minimum frequencies, hours of coverage, access to the network). In other cases, the Operator must receive the approval of the Transport Authority. This is more typical of citywide or area contracts - regardless of whether they are Gross or Net cost Contracts – since the whole idea of offering a Contract at this scale is to engage the Operator as a Partner who can optimise the outturn of the Transport Authority’s objectives

Type (a) is not of any relevance to the Contract design, since it is just a different way of reaching the specification of the work to be included in the Contract.

Type (b) can present a significant challenge to the Contract designer. In part, this is because there are many possibilities and relative few practical examples of each that can be followed. 

More significantly, as the Transport Authority gives more initiative to the Operator, it has less control over the outcome. Logically, it thus becomes increasingly difficult to determine the outcome through the Contract. The Operator has a commercial and value-maximising motivation, so if the Transport Authority wants to retain some control over the initiative areas it has conceded, it needs counterbalancing motivations. 

These issues are discussed in more detail in Chapter 4.

2.6 Contract Management

Contract administration should be assigned to a nominated Contracts Manager. Depending on the scale of the organisation and the contracts, this activity could form part of the job specification of a suitable official of the Transport Authority. 

Administrative procedures need to be established for the Contracts. A Contracts Data Base should be established to assist in the administration, and also to identify due dates for review or renewal. The administration function needs to cover the following : 

· Reporting from the operator and the Contract Management function

· Calculation of payments due to each operator in each period, including bonuses or penalties

· Establish payments channels and organise payments on time

· Reconciliation of payments on an annual basis and over contract lifetime

· Communications to the operator including notices, changes to the contracted work, reporting, warnings, and formal correspondence 

Documentation procedures should be established, and all records relating to the contract should be kept through the contract life and for a specified period afterwards. 

Contract Management should also be assigned, either to the Contracts Manager or included within the job specification of another person such as a Quality Manager. 

The principle task is to monitor the performance of the contract, and to intervene at the appropriate level if the contract is not being performed according to specification.

Contract values can be quite large, and the profitability for the operator can be improved by avoiding service or quality costs. There is a natural tendency for suppliers to reduce their cost inputs unless the Client monitors the performance and is willing to take corrective action. 

The assigned Manager must put in place a performance monitoring regime. This is likely to consist of three elements : 

· Self-reporting by the operator of actual service outputs, deviations from the specified service,  timekeeping, incidents, and other information as specified in the Contract.

· Observations and measurements of the actual service technical performance. This should mostly be to verify the operator’s reporting by sampling 

· Subjective assessments of quality, through both expert assessment and user opinions

Chapter 4.16 of the Administrative Procedures report provides guidance on an appropriate regime of intervention for Transport Service Contracts. 

The Contract must be well designed to ensure that the Transport Authority has the right to monitor and have access to information. It must support the intervention framework and the corrective actions. The mechanisms for escalation should be clear, practical, implementable, and consistent with local laws and business practice.

These issues are considered further in Chapters 4, 5 and 8 of this report.

2.7 Contract Philosophy and design

The following basic philosophy is recommended for Transport Services Contracts : 

· The Transport Services Contract is primarily a Business Agreement

· It is established between two parties that wish to do business with each other

· The Contract should be the primary reference document for the business agreement

· The primary objective of the Contract is to achieve what has been agreed, rather than to impose burdens and find fault

· It should provide guidance both for the performance of the services and for how the parties deal with each other  

· It must identify the services to be provided, and the rewards for doing so

· It must identify the obligations on each party

· All things must be clear to both the parties themselves, and to interested observers

· The Contract should cover all aspects of the agreement between the parties and their expectations each from the other

· The Contract should make reasonable provision for events that may occur over the contract life, including changes and settling disputes

· The Contract should be complete, stand-alone and unambiguous

· The Contract should only contain things relevant to the services to be provided

The Contract should not be designed as a means for one party to gain advantage over the other. Apart from the fact that this only yields short-term gain as the offended party changes behaviour for the future, the place to maximise advantage is in the specification and negotiation phase. The Contract itself should merely reflect what has been agreed between the parties, and provide the mechanisms to assure that they occur over (and where relevant beyond) the contract life. 

Contracts should be carefully designed. A few basic guidelines are : 

a) This should be done in a formal process involving the stakeholders of the Transport Authority 

b) Good legal advise should be taken

c) A standard contract should be developed and used for all Transport Service Contracts

d) ‘Once-off’ contracts should be avoided

As previously noted, the funds involved in Transport Service Contracts in large cities are considerable, with the potential for heavy liabilities to both parties. 

Anything that is missing from the Contract is irrelevant. Anything in the Contract that is poorly constructed is at best of low value, at worst will lead to perverse behaviour. 

The Contract design phase should be treated with respect and should have adequate resources given to it. 

2.8 Contract Structure

Contracts should be designed in a modular way. It is most strongly recommended that there is a Standard Contract which contains all of the main provisions, obligations and mechanisms for the agreement between the City and the Operator. The elements which can vary from one contract to another (description of the services, payments, quality conditions, applicable tariffs) are contained in Schedules.  

The Standard Contract will have been thoroughly assessed by the City’s legal advisers. By using only the Standard Contract, the Transport Authority will avoid problems caused by legally unqualified (even if well-meaning) people agreeing contract clauses which could incur costs to the City or prevent it from properly exercising their rights. 

Using only one type of Contract avoids unnecessary administration and risk of confusion. 

The Contract therefore consists of two main sections : 

1) The Standard Conditions of Contract common to all Contracts

2) The Schedules applicable to the specific Contract to be signed

Note here that “Schedule” is used in the legal sense of an attachment, and not in the transportation sense of a timetabled set of events.

The Standard Contract remains fixed from one Contract to the next. Some lines are left open such as the names of the parties, dates, name of the piece of work, etc. Otherwise, changes should not be made on a case-by-case basis. If change is needed, then it should be escalated upwards to seek a revision of the Standard Contract. 

By using a Standard Contract, the Operators can become familiar with the conditions and will not need to try to understand the implications from one contract to the next. All parties understand how the system is meant to work, and there is consistency.

2.9 Examples of Standard Contract and Schedules

An example of the construction of a Standard Contract is as follows : 

Section One:

Standard Conditions of Contract
Part 1
Preamble, introduction of parties, definitions

Part 2
Duration of contract, effective date

Part 3
Description of the work – reference to Schedules 1, 2

Part 4
Description of the obligations of the Operator – reference to Schedules 3, 4

Part 5
Payment basis – reference to Schedules 5 and 6

Part 6
Obligations of the City

Part 7
Reporting requirements, rights to information, access, monitoring, inspection

Part 8
Mechanisms for review, notification of unsatisfactory performance, requirements for corrective action, warnings, intervention, replacement

Part 9
Mechanisms for changes to schedules of work and associated payments

Part 10
Mechanisms for roll-over of contract

Part 11
Termination of contract

Part 12
Settling of disputes
Section Two:
Schedule of attachments defining the specific conditions applicable to route or service [Details of the name, number, identifier of route or service]
Schedule 1
Specification of the Route to be Operated and the Level of Service to be provided

Schedule 2
Minimum Vehicle Capacity and/or Vehicle Specification

Schedule 3

Specification of Standard Tariffs to be applied

Schedule 4
Monitoring of Service Performance and compliance with revenue collection and tariff procedures

Schedule 5
Calculation of any Service Support Payments payable to the operator for the satisfactory operation of the contracted services

2.10 Guidance on Technical Aspects of Design of the Contract

The remainder of the report provides guidance on the technical matters in relation to the Contract design. This is structured as follows : 

Chapter 5 deals with the working mechanisms of the Contract itself, including contract renewal, termination, roll-over, force majeure, bonds, arbitration and disputes

Chapter 6 deals with the Specification and Payments of the services including scope, volume, outputs, quality, payment basis, bonus and penalties, revenue sharing, money flows, payment timing and retentions

Chapter 7 deals with Operational Matters, including operations management, customer services, brand identity, equipment, revenue protection, compliance with various regulatory and policy requirements, certification, and entitlement to inspect.

Chapter 8 deals with Contract Management, including information flows, reporting, monitoring, contract administration, and enforcement mechanisms. 

2.11 Closing Remark

This document offers guidance on the development of Transport Services Contracts. Each City needs to pay careful attention to its own specific needs, and must make sure that the Contract and context are appropriate. Good practice can be adopted from other places and can save much time and effort, but borrowed logic and mechanisms must be worked through to ensure that they deliver the correct results.

3 Approach to Transport Service Contracts 

3.1 Context

In the Reform Options Report, two  generalised models (a) and (b) and one transitional phase (c)were considered which have the most relevance to the cities of the ECA Region, and which allow the participation of the private sector using market mechanisms  : 

(CONSISTENCY…)

a) Light Touch and minimum regulation – development of the Free Market model

b) Citywide competitive tendering - Regulated Competition
c) Partial network in the public sector, but some services contracted to the private sector – Administered Public Supply
The characteristics and variants of each were considered, case studies were presented, and the applicability to Cities of the ECA Region was discussed. 

Citywide competitive tendering is the preferred model, although it is recognised that in many Cities of the ECA Region the conditions are not yet right. This is usually due to the structure of the available transport supply, shortage or instability in financing for passenger transport, and the absence of a clear legal and regulatory framework for passenger transport. However, even in such cases it is recommended that some elements of competitive tendering will be appropriate. Thus, guidance on procedures for competitive tendering is likely to be relevant to all reform options.

As more cities decide to use market processes to procure passenger transport services and enter into contractual agreements, the institutional arrangements, organisational structures, and administrative procedures need to be adapted or sometimes completely replaced. This requires new concepts, processes, knowledge and skills. The Administrative Structures Report provides guidance on the organisational and institutional aspects, covering the allocation of roles, functions to be carried out, and internal organisation of the Transport Authority. 

Procurement of passenger transport services requires new administrative procedures. These are not especially complex or difficult, but they must be well designed and they must be properly and consistently implemented. There needs to be a clear allocation of responsibilities, and the relevant people must have the authority, training and resources to carry out their work. A proper documentation and quality control system must be put in place. 

The Administrative Procedures report provides guidance on these matters. The procedures set out take special account of the critical success factors for competitive tendering and for contracted services. They have both a functional aspect (doing the right job) and a quality aspect (doing the job right).  The Administrative Procedures report provides guidance on  two main areas : 

1) the processes and practical aspects of competitive tendering for urban passenger transport services, which lead to a contract between the Transport Authority and the Operator

2) specification and measuring of quality of services, which are the outputs of the contract

The value of the urban passenger transport services over a 5-year period (the normal contract cycle) is substantial, and often represents a key expenditure on the part of the City.  This has five main implications : 

a) The selection process needs to obtain the best value for money possible. 

b) The competitive process needs to get the best possible price, while preserving the desired quality

c) These high-value contracts will become the main cashflow of the operators. The stability and survival of operators often depends on them. Selection processes must be fair and trusted, the maximum use should be made of objective criteria, and decisions should be taken openly and never by individuals.

d) Contracts must be carefully designed to ensure that all parties understand clearly what should be provided, that there are sufficient incentives for the operator to perform, and that there are adequate intervention and corrective mechanisms 

e) The expenditure is incurred throughout the contract life. There must be good contract management and administration systems in place to ensure that the right payments are made, and that the contracted services and quality levels are achieved. 

This Transport Service Contracts report provides guidance on how to establish such contracts so that they adequately cover the scope of work, the financial aspects, responsibilities and the basis of the relationship. This must be achieved within a framework that is understood by all parties and is workable not only when things are going well, but also when problems arise.

3.2 Intended applicability of this Report

The Guidance provided in this report is intended for use where Passenger Transport Services are organised under contracts which at least define the responsibilities and financial matters. 

The primary target is the Transport Authority or officers of the Municipality who must design, specify, negotiate and manage such contracts. 

The target area is the ECA Region.

This Guidance is not designed to cover deregulated environments, licenced services or other arrangements where an operating permit is granted without a formal contract. 

The target services are urban and suburban passenger bus services. 

The transport service elements are usually applicable to trolleybus and tram services, although the contracts will typically need to cover many infrastructural elements which are outside the scope of this report, and may be site-specific. 

3.3 Transport Services Contracts

It is expected that public transport in cities of the ECA Region will continue with policies that recognise the need to financially support public transport services.  This needs explicit linkage to the urban, social and mobility policies of the individual Cities.

It is important, of course, that excessive demand for revenue support funding is not created.  Public transport operating costs and revenues need careful monitoring to ensure that the operating support paid reflects the social needs and conditions of the urban population as perceived by the city authorities and is not allowed to become inflated because of operator inefficiencies. Competitive Tendering and other market-oriented processes are designed to get the best market price and quality mix.

Transport Service Contracts – sometimes referred to as Public Service Obligation (PSO) Contracts - governing the operation of public transport services are a proven mechanism used by many cities and have been demonstrated to be effective in controlling and stabilising the level of operating revenue support needed for public transport services.  The separation of publicly-owned operators from direct inclusion in the city budget and the strengthening of the city authority’s capability to plan and monitor the public transport network supports the introduction of such contracts in Cities of the ECA Region. The development of controlled competition amongst competing operators for the right to operate a city’s public transport services is also a proven mechanism to assist in controlling costs.  

The Transport Services Contract system can also include incentives to improve productivity that can be measured by service outputs and resource inputs. Productivity measures could include:

· Increasing the proportion of total fleet in peak passenger service;
· Increasing revenue earning vehicle-km per day per vehicle;
· Increasing revenue earning vehicle-km per driver;
· Reducing the ratio of number of staff : peak vehicle numbers;
· Increasing fare paying passenger numbers per revenue earning vehicle-km
· Increasing the number of passengers transported per day per staff member employed.
The Transport Services Contract may also be used to incentivise quality and customer satisfaction, again measured through a series of objective and subjective measures such as service reliability, vehicle comfort and cleanliness, and customer opinion.

The feasibility of any service-obligation contract system depends to a great extent on :

a) the city having a reliable and comprehensive institutional capability to monitor service levels and productivity improvements.  This a prime function of the Transport Authority. 

b) Avoiding any damaging asymmetry in the relationship which renders the Client ‘captive’ to the operator due to factors such as lack of knowledge, lack of alternatives, weak contractual position, insecure regulatory framework

3.4 Scope of Contracted Transport Services 

In practice, the basis for the Transport Service Contracts is almost infinitely variable. For example : 

· volume can vary from one to several hundred vehicles; 

· contracts can be as small as a few work or school specific trips;

· contracts can be for a specific event or a very short period of time; 

· some contracts transfer all design and freedoms to the operators; 

· some contracts have a formal specification but many background or unwritten requirements on the operators;

· some contracts have many social or environmental objectives or obligations

Trying to offer guidance for all possible contract construction and practice would be too general and of little use. In order to be practical, this report sets some boundaries on the scope of the Contracted Services covered by this guidance. This report will focus on the range on “typical” contracts that will be the subject of urban areas in the ECA Region which are procuring part or all of their transport services. The following scope is identified : 

· The main focus is scheduled or regular bus services; variable services and volume supply are considered to be additional to the regular services

· The focus is on urban and suburban areas, with rural or unusual services being considered as additional to the main supply

· It is presumed that there are some financial transfers to the operator, either for the service provision or in relation to some of the passengers or fare products

· It is presumed that there is sufficient financial stability to meet the various obligations

· It is presumed that there is a legal framework that can support such contracts

· It is presumed that the Transport Authority has the legal basis to assign services to operators and to enter into contracts

· It is presumed that the Transport Authority has the competence to define its requirements, establish contracts, and manage them through the contract life

The above are reasonable boundaries, and will represent the status of most ECA Cities which seek to implement reforms in the passenger transport sector.

3.5 Context of Competitive Tendering

The Transport Service Contracts considered in this report will normally be established following a Competitive Tendering process. The procedures for Competitive Tendering have been well described in the Administrative Procedures. From the perspective of the Contracts, the following are relevant : 

a) The scope of the work will have been defined in the call for tenders. It will either have been a firm specification or the winning bidder will have offered his proposal. In any case, in the selection and final negotiation, there many or all of the parameters of the service will have been finalised. 

b) The performance requirements will typically also have been specified in the tendering process. 

c) The allocation of initiative will have been proposed in the tendering process and will be finalised in the proposal and negotiations

d) The call for tenders will normally propose the preferred financial framework, and the bidders will offer their financial proposals. There may be some further negotiation after selection of the preferred bidder. 

e) The operating requirements, vehicle requirements, compliance with regulations etc. will have been pre-specified in the call for tenders

This means that both the Transport Authority and the Operator have already reached a clear understanding of the scope of the Transport Services and the terms under which they are to be provided. 

The role of the Contract is formalise the agreement so that the rights and obligations are established and enforceable in law.

This report concentrates on Contracts arising from Competitive Tendering. However, they are equally applicable under other circumstances which can include : 

· Formalisation of the relationship with the incumbent operator, either a Municipal Company with previous direct provision as a budget unit or one with “grandfather rights” under permit

· negotiated contracts with preferred operators selected through mechanisms other than competitive tendering 

The important point is that the Contract is the formalisation of the scope and the relationship, regardless of how the Operator has been selected or the negotiation process. 

3.6 Client-supplier Relationship

In many Cities of the ECA Region – and also in the EU area  - Transport Service Contracts are a radical change in the relationship between the Transport Authority and the Operator. 

Previously, public sector operators were in the direct line of control and private operators were often granted permits to operate or assigned duties under licence. 

Within Transport Service Contracts, a Client-Supplier relationship is established with the following characteristics : 

· The Transport Authority is the Client who seeks to acquire Transport Services

· The Operator is the Supplier who provides the Transport Services

· Both the Transport Authority and the Operator have equal standing in law 

· It is presumed that both the Transport Authority and the Operator enter into the Contract of their own free will

· It is presumed that the terms of the Contract are understood and are acceptable to both parties

· All of the provisions of the Contract are legally binding and are enforceable

This is normal practice in many business sectors, but to date it has not been so in the passenger transport domain. 

Three important points need to be made at this stage : 

1) The only terms that have any relevance are those contained in the Contract. In law at least, the Client cannot demand from the Supplier any more than the commitments within the Contract. This means that the Client must foresee the possible requirements throughout the Contract life, and provide for these within the Contract. Failure to do so can lead to extreme frustration.

2) The Client has selected the Supplier to provide the services, presumably on the basis that the Supplier was the most suitable candidate.  The Contract should help to establish a positive relationship, and certainly should not act as burden. Where possible, there should be incentives for the Supplier to meet and exceed the requirements of the Contract.

3) Nonetheless, the Contract should contain practical and escalating means of compelling the Supplier to meet his obligations. These should preserve the positive relationship between the Client and the Supplier except where it is clear that the Supplier is no longer fit to provide the services, in which point there needs to be a termination mechanism which can really be implemented. (see Chapter 4.16 of the Administrative Procedures Report for discussion and examples).

To summarise, the Transport Authority and the Operator will enter into a business relationship, governed by the Transport Services Contract. The Contract must be properly designed to support the relationship.

3.7 Allocation of Risk

It is important to understand the areas of risk associated with the Transport Services to be provided, and that the risks are clearly allocated in the Contract. 

Normally, risk should assigned to the party best able to influence or mitigate it. If Suppliers are required to carry risks that they cannot control, they will tend to increase their price to reflect the degree of risk. By contrast, it is not reasonable to expect the Client to carry the risk or consequences of poor internal management or quality control by the Supplier.

There are four basic principles to remember in relation to risk :

a) Risk that has not been defined or allocated is a “loose end” which will inevitably cause quality or financial loss to one or more party, and will lead to disputes

b) Risk should be allocated clearly to one party. Shared risk leads to uncertainty about who is responsible for initiatives. Where appropriate, a broad risk element can be broken into smaller risk areas.

c) The Party to whom the risk is allocated should have the responsibility and the authority to mitigate that risk, and this should be reflected in the Contract.

d) Where the other Party has the possibility to influence the level of a risk, there should be incentives or obligations to assist in mitigating actions. For example, if the Transport Authority carries the revenue risk, there may be a bonus for the Operator based on passengers carried or customer satisfaction levels. Again, obligations or incentives need to be included in the Contract.

Five main areas of risk can be identified (source : ISOTOPE report, European Commission, 2000) : 

· Production Risk : 

· Revenue Risk

· Financial Risk

· Planning Risk 

· Environmental Risk

These are discussed below.

3.7.1 Production Risk 

This covers all aspects of the production of the transport service that could impact on the costs and performance of the transport services. Most of this risk is in the domain of the Transport Operator, so they have traditionally accepted the risk since it is their core area of competence. Two specific aspects are identified – loss of production, and cost over-runs. 

Loss of production (reduced service, reduced quality) has a direct impact on the end-users of the services and may have consequential revenue risk. Part of the production risk is in the domain of the internal processes of the Operator. Part of the risk can also relate to the external operating environment (e.g. traffic congestion, roadworks) or the availability of facilities or services from other entities. 

Cost over-runs have no visible impact on the end-users of the services, but will impact on the profitability of the Operator. Again, part of the risk is directly related to the internal management, process control and financial controls of the Operator. Part is also external such as prevailing wage rates, fuel costs, congestion costs, and changes to the employment costs.

3.7.2 Revenue Risk

Revenue risk relates to patronage and tariffs. It is a function of the demand for the transport services, the attractiveness of the services compared to alternatives, the applicable fare products and tariffs, and the effectiveness of the revenue collection mechanisms. 

The allocation of initiative will usually determine who carries the different revenue risk elements. Where the Transport Authority specifies the service in detail and the Operator is simply a unit of production, then it is usual for the Transport Authority to carry the revenue risk since the Operator cannot greatly influence the patronage. However, if the Operator has freedoms or responsibilities in the design of the service, then it is more usual to transfer at least some of the revenue risk to him. If services have been offered at the initiative of the Operator, then it is normal to expect him to carry all of the revenue risk. 

Also, if the services under a Contract are part of a broader or integrated tariff structure, then the Operator has very little opportunity to influence the revenue volume or yield since the key market and pricing mechanisms have been taken away from him. In these cases, the Transport Authority will usually carry all of the revenue risk.

This is considered further in the next section on Gross Cost and Net Cost Contracts.

3.7.3 Financial Risk

This risk mostly relates to the costs of money. It includes interest rates, currency exchange rates, and availability of capital. Clients will aim to get Suppliers to carry these risks. However, the Client may build in some mitigation measures to share the burden of excessive costs which would be incurred by any Supplier (e.g. index-linking contract payments to transport-sector inflation).

If the Supplier has to be replaced during the Contract life (e.g. through poor performance or financial instability), there will be cost associated with finding and establishing a replacement. The Client will usually require the Supplier to carry this risk through a performance bond or other financial instrument.

3.7.4 Planning Risk

The risk area relates to changes in urban planning which in turn impact on mobility patterns, and hence on travel demand and revenue. It can also relate to investments and improvements to infrastructure and facilities for passenger transport. These can either increase overall demand or cause changes in the relative demand for individual routes (possibly under different contracts). Finally, it can also relate to the planning of other transport modes which can either complement the services of the Contract, or can act in competition and reduce the number of users. 

The assignment of planning risk is directly linked to whether Contracts are Gross- or Net-cost.

3.7.5 Environmental Risk

There are two main areas of environmental risk. First, there are costs associated with meeting environmental standards (new and more expensive vehicles,  specialist equipment, training).  Normally these should be carried by the Operator, on the assumption that they have been built in to the tendered price. 

Second, there may be penalties or clean-up costs associated with environmental damage. This is an area where the risk needs to be decomposed. Legacy issues at the City level should be carried by the Transport Authority in since they are usually beyond the scope of the Operator. However, the Transport Authority needs to be protected against negligent acts on the part of the Operator. Also relevant to the ECA Region, the Transport Authority needs to be protected against claims which may relate to the former activities of the Operator. 

From both sides, this is best handled by clear statements of indemnification each of the other for issues outside the scope of the specific Transport Services. This is reinforced by a clause to state that the contract is solely for the purpose of provision of services, and does not represent any form of partnership or joint venture (which could lead to joint liability).

3.8 Gross-Cost and Net-Cost Contracts

The real allocation of many of the risks is reflected in the basis for payment. Two main types of payment framework are used in the urban passenger transport industry :

· Gross-Cost Contracts 

· Net-Cost Contracts

3.8.1 Gross Cost Contract 

In this type of contract, the Operator is paid for the production of services by the Transport Authority based on an agreed pricing structure. The volume and nature of the services is determined by the Transport Authority. In these contracts, the passenger can be viewed as the customer of the Transport Authority, and the Operator is a sub-contractor or agent. All rights to the customer, revenue and associated information belong to the Transport Authority. 

All revenues accrue to the account of the Transport Authority, so it carries fully the revenue risk (i.e. the difference between the actual and the expected revenues). The Operator carries the risk associated with the costs of production (i.e. the difference between the real cost to produce and what he has agreed in the Contract). 

In practice, most gross cost contracts have variants on this clear allocation of risk. There are usually incentives for the Operator if revenue targets are exceeded, thus motivating him to increase patronage and hence reduce the revenue risk to the Transport Authority. The Transport Authority will usually offer some protections to the Operator against identified situations such as large negative changes in key cost items such as fuel. 

3.8.2 Net Cost Contract

 In this type of contract, the Operator is paid an agreed amount on the basis of the expected difference between the revenue and the total operating costs. (This is normally presumed to be negative, requiring fiscal support from the Transport Authority, although the principle holds equally good if the Operator must pay a royalty for the route franchise).  In these contracts, the passenger is viewed as the customer of the Operator. All revenues, information and customer relationship belong to the Operator. The Transport Authority is involved in a societal role such as assuring service quality or providing funds to modify the volume, type or price of services that would otherwise have been provided commercially. 

All revenues accrue to the Operator. The Operator has bid for financial support (or has offered a franchise fee) based on his best estimation of the revenue yield and the production cost. Therefore, the Operator carries both the revenue and the production cost risks.

In practice, many net cost contracts have variants similar to those for gross-cost contracts. Any substantial increase in revenue above the target will usually be subject to a revenue-sharing agreement so that the Operator does not receive excessive windfall gains. Equally, some protections will usually be offered by the Transport Authority against high key-cost inflation, or external disruptions to the operating environment.

3.8.3 Impact on Contracts

In fact, the Contracts themselves may be almost identical in structure and provisions, although key details such as the payment basis, flow of money and information, and initiatives will differ. So, while they are termed “Gross-Cost Contract” and Net-Cost Contract”, in reality they are variants on the basic Transport Services Contract. The main differences will have been determined in the pre-contract phase (tendering and negotiation) and now the agreed basis needs to be defined in the contract.

3.9 Administrative Structures and Procedures

The Administrative Structures and Administrative Procedures Reports provide guidance on the framework within which Transport Service Contracts are implemented. These cover : 

· Regulatory and market frameworks 

· Institutional arrangements

· Functions of the Transport Authority

· Allocation of initiative

· Organisational structure of the Transport Authority

· Competitive tendering processes

It is not proposed to repeat the guidance in this report. Annex 1 reproduces the Executive  Summary of the Administrative Procedures Report for reference. 

3.10 Contract Management

3.10.1 Contract Administration

Contract administration should be assigned to a nominated Contracts Manager. Depending on the scale of the organisation and the contracts, this activity could form part of the job specification of a suitable official of the Transport Authority. 

Administrative procedures need to be established for the Contracts. A Contracts Data Base should be established to assist in the administration, and also to identify due dates for review or renewal. The administration function needs to cover the following : 

· Reporting from the operator and the Contract Management function

· Calculation of payments due to each operator in each period, including bonuses or penalties

· Establish payments channels and organise payments on time

· Reconciliation of payments on an annual basis and over contract lifetime

· Communications to the operator including notices, changes to the contracted work, reporting, warnings, and formal correspondence 

Documentation procedures should be established, and all records relating to the contract should be kept through the contract life and for a specified period afterwards. 

The Contract needs to be specific about the information which is to be provided (type, volume, timing, to whom) and to properly support the administrative mechanisms. 

3.10.2 Service Quality 

Defining the volume of the transport services and the administrative procedures in the Contract is insufficient. There must be a clear understanding of the quality to which the services are to be performed. This has been examined extensively in Chapter 5 of the Administrative Procedures Report. The Transport Services Contract must explicitly support the Quality regime. This is considered further in section 6.2 below of this report.

3.10.3 Contract Management

Contract Management should also be assigned, either to the Contracts Manager or included within the job specification of another person such as a Quality Manager. 

The principle task is to monitor the performance of the contract, and to intervene at the appropriate level if the contract is not being performed according to specification.

Contract values can be quite large, and the profitability for the operator can be improved by avoiding service or quality costs. There is a natural tendency for suppliers to reduce their cost inputs unless the Client monitors the performance and is willing to take corrective action. 

The assigned Manager must put in place a performance monitoring regime. This is likely to consist of three elements : 

· Self-reporting by the operator of actual service outputs, deviations from the specified service,  timekeeping, incidents, and other information as specified in the Contract.

· Observations and measurements of the actual service technical performance. This should mostly be to verify the operator’s reporting by sampling 

· Subjective assessments of quality, through both expert assessment and user opinions

Chapter 4.16 of the Administrative Procedures report provides guidance on an appropriate regime of intervention for Transport Service Contracts. 

The Contract must be well designed to ensure that the Transport Authority has the right to monitor and have access to information. It must support the intervention framework and the corrective actions. The mechanisms for escalation should be clear, practical, implementable, and consistent with local laws and business practice.

These issues are considered further in Chapters 4, 5 and 8 of this report.

4 Client-Supplier Relationship

4.1 Specification of Roles

It is foreseen that service contracts will be established between the Transport Authority and public transport operators. 

The relationship between the city authorities and the transport operator(s) becomes one in which public transport services are either procured under Public Service Obligation (PSO) or represent a franchise/concession to the Operator. In practice, the most contracts in the ECA Region are likely to be of PSO type due to the social needs policies and the financial transfers involved in the free travel. 

Where contracts are initially on a preferred supplier basis, they should evolve to an open procurement basis as soon as the conditions are suitable for competition.  

The contracts are between the Transport Authority and the transport operator(s). This type of contractual arrangement will require that the City develops a unit with the capability to define with the chosen level of precision the levels of public transport services to be procured and to enter into, legally binding contracts to procure the public transport services.

The creation of an equitable and enforceable contractual framework will require two significant developments to take place :

(i)  That a dedicated municipal agency is created with the professional capability to define and plan the public transport network that the city requires, that can foresee and finance the fiscal consequences of its plan, and that is administratively empowered by the city to enter into legally binding contracts with operator(s) to procure the operation of the services on the network. These capabilities are the subject of the Administrative Structures Report.

(ii)  That an operator or operators exist with the fiscal strength, performance guarantee status, and juridical status needed to assure that the delivery of the city’s requirements under Public Service Obligation Contracts is feasible and enforceable.

4.2 Defining the  scope of Transport Services

The Transport Authority will decide who is responsible for the various aspects of the Transport Services provision. While it is obvious that the operation of the services is the natural domain of the Operator, the Transport Services Contract could also assign responsibility or implementation for the following to the Operator : 

· Operations management and control

· Ticket sales and distribution

· Operation of information kiosks and help desks

· Preparation, printing and distribution of travel and other information leaflets

· Bus/tram stop erection, maintenance and cleaning

· Tram and trolleybus infrastructure maintenance

· Network planning and route design

The Transport Authority might decide to allocate out these functions for a number of reasons :

· Contract is at citywide level, seeks ‘turnkey’ offer

· Insufficient capability within the Transport Authority 

· Transport Authority is unwilling to or constrained from increasing the staff numbers

· Municipality has a policy of outsourcing all services

· Operator already has the skill/technical base to perform the service better

The guidance in this document is intended primarily for Contracts in which only the operations are included. However, the Contract design discussed in Chapter 5 below can easily accommodate additional services as simply another Schedule with relevant inclusions in the Payment and Performance Schedules. Alternatively, a parallel Contract(s) can be prepared for the additional services.

It is strongly recommended that  if ancillary services are included in the scope of work, then it should be done in a modular fashion. This must allow them to be extracted from the transport operations and awarded to a third party without risking the main service contract. 

For example, if the Operator has been given the task of managing the ticket sales and distribution but is performing it badly, it should be easy to give that part of the work to a better contractor without having to cancel the main Contract.

4.3 Allocation of initiative

“Allocation of Initiative” refers to who has the right to determine or change the characteristics of the passenger transport services. This can include the network design, timetables, vehicle type and allocation, fare products, pricing, customer-facing services, marketing initiatives etc. This is discussed in detail in Chapter 4 of the Administrative Structures Report. 

Legal or effective rights of initiative can occur at two stages : 

a) During the bidding process, when either all aspects are specified by the Transport Authority, or the bidder has freedoms to propose service characteristics – either as the main proposal or as variations to the Transport Authority specification. This is typical of Net-cost contracts, since the Operator is carrying the revenue risk and has a strong motivation to maximise the revenue yield. This could also give a winning advantage in the competitive bidding process. 

b) During the Contract life, where the Operator has either the responsibility or the right to  seek change some or all of the service parameters. In some cases, the Operator has the right to make the change without consultation with the Transport Authority, providing that some basic service parameters are respected (minimum frequencies, hours of coverage, access to the network). In other cases, the Operator must receive the approval of the Transport Authority. This is more typical of citywide or area contracts - regardless of whether they are Gross or Net cost Contracts – since the whole idea of offering a Contract at this scale is to engage the Operator as a Partner who can optimise the outturn of the Transport Authority’s objectives

Type (a) is not of any relevance to the Contract design, since it is just a different way of reaching the specification of the work to be included in the Contract.

Type (b) can present a significant challenge to the Contract designer. In part, this is because there are many possibilities and relative few practical examples of each that can be followed. More significantly, it is because as the Transport Authority gives more initiative to the Operator, it has less control over the outcome. Logically, it thus becomes increasingly difficult to determine the outcome through the Contract. The Operator has a commercial and value-maximising motivation, so if the Transport Authority wants to retain some control over the initiative areas it has conceded, it needs counterbalancing motivations. 

Three main mechanisms tend to be used in practice : 

1) A framework can be established within which the Operator has freedoms. This can define minimum frequencies, obligations to provide services from all parts of the coverage area to key destinations, hours of coverage, integration, crowding levels, average vehicle age, customer satisfaction index. As long as the Operator stays within the frame, he has complete freedom on the service design. This is basically the approach used in Singapore (refer to the Annual Bus Audits on the Public Transport Council website www.ptc.gov.sg ).

2) The Operator is has nominal freedoms, but in reality is constrained. This can be overt by requiring permissions from the Transport Authority for all changes. The success of this approach then depends on the attitude of the Transport Authority, whether it is supportive of the Operator’s creativity, or whether it kills off innovation. Another mechanism is to retain control of the tariff levels, and to give either blunt or subtle signals that tariffs only get increased when the Transport Authority is happy with the other dimensions of the service. In practice, these mechanisms are highly dependent on the mutual trust and willingness to work as partners on both sides. The Contract can set the frame, but the personalities will determine the outcome.

3) Financial incentives are used to push the Operator in the desired direction. Incentives usually reward passenger growth (payment per passenger), service provision (payment per kilometre or trip) or revenue growth (revenue sharing above the baseline forecast). The idea is that even if the Operator could save a lot of cost by cutting service, there is a greater incentive to get paid more by doing what the Transport Authority considers to be important. Incentives need to be carefully designed. Weak or miserly incentives send a very negative signal to the Operator. Strong incentives can result in very much higher payments than originally foreseen, or even than the Transport Authority can afford. For example, the Transport Authority of Perth, Australia, is paying significantly higher than the forecast payments due to a 25% increase on baseline patronage. 

Transport Authorities are cautioned that this is a difficult area to define conceptually, and even more so Contractually. It is not easy to achieve the balance between encouraging innovation and avoiding a disastrous relationship. As a result, many Transport Authorities either avoid this approach, or implement such a constrained version that it does not satisfy anyone. This is regrettable, since a genuine partnership of the Transport Authority and the Operator has excellent potential. The guidance at present (until good case studies are available) is to seek the opportunity, but to proceed with caution. 

4.4 Quality improvements

Where the public sector entity is functioning well, there is a natural tendency to seek improvements in technical and service quality, since it is seen as part of the fundamental  mission and public service ethic. However, this is not a natural part of the commercial ethic which will seek to gain a business contract, and then achieve it at maximum yield over the contract life. Maximum yield usually means minimising the cost, and avoiding anything which increases cost or risk above the minimum required for the target payment level. This point is made since most Transport Authorities are moving to a new reality.

Quality improvements will not happen spontaneously under contracts. They can only happen in the following ways : 

1) The Contract establishes a mandatory set of continuous improvement targets within the service performance Schedules. This is the recommended approach, since it means that the service should be better at the end of the Contract than at the start (net added value), and the progress can be continued in the successor Contract. This gradualist approach pushes the Operator to either innovate for better quality-cost performance, or to find efficiencies elsewhere which can pay for the quality improvements. 

2) The Contract contains incentives for improvements in specified performance indicators. This encourages the Operator to improve service, but does not guarantee that it will happen. Also, the Transport Authority is committed to paying extra for the improvements. 

3) The Transport Authority decides on quality improvements during the Contract life, and either negotiates or issues a variation order (depending on the Contract clauses). This indicates a position of weakness, either because the Transport Authority had little choice in the original Contract, or due to poor Contract design. It will invariably be the most expensive way since there is no compulsion on the Operator. 

5 Design of Contracts

This section provides guidance on the approach to take to the design of the Transport Service Contracts. While there will be legal and business aspects to each ECA Region area, this guidance has general applicability. 

5.1 Contract Philosophy

It is useful to reflect on the basic philosophy of the Contract : 

· The Transport Services Contract is primarily a Business Agreement

· It is established between two parties that wish to do business with each other

· The Contract should be the primary reference document for the business agreement

· The primary objective of the Contract is to achieve what has been agreed, rather than to impose burdens and find fault

· It should provide guidance both for the performance of the services and for how the parties deal with each other  

· It must identify the services to be provided, and the rewards for doing so

· It must identify the obligations on each party

· All things must be clear to both the parties themselves, and to interested observers

· The Contract should cover all aspects of the agreement between the parties and their expectations each from the other

· The Contract should make reasonable provision for events that may occur over the contract life, including changes and settling disputes

· The Contract should be complete, stand-alone and unambiguous

· The Contract should only contain things relevant to the services to be provided

The Contract should not be designed as a means for one party to gain advantage over the other. Apart from the fact that this only yields short-term gain as the offended party changes behaviour for the future, the place to maximise advantage is in the specification and negotiation phase. The Contract itself should merely reflect what has been agreed between the parties, and provide the mechanisms to assure that they occur over (and where relevant beyond) the contract life. 

5.2 Contract Design

Contracts should be carefully designed. A few basic guidelines are : 

a) This should be done in a formal process involving the stakeholders of the Transport Authority 

b) Good legal advise should be taken

c) A standard contract should be developed and used for all Transport Service Contracts

d) ‘Once-off’ contracts should be avoided

As previously noted, the funds involved in Transport Service Contracts in large cities are considerable, with the potential for heavy liabilities to both parties. 

Anything that is missing from the Contract is irrelevant. Anything in the Contract that is poorly constructed is at best of low value, at worst will lead to perverse behaviour. 

The Contract design phase should be treated with respect. As a minimum, there are four steps to follow, even if importing a Contract which has been successfully used elsewhere. (Warning : if importing a Contract from elsewhere, be sure to meet with the Transport Authority and to understand fully the purpose, obligations, experiences, limitations and financial flows : 

a) The relevant stakeholders (planning, operations, business development, finance) in the Transport Authority need to define in depth what they wish to achieve from the Contract. This must include the service characteristics, the payment basis, performance criteria, operational aspects, monitoring, information flows and administration, market development, and regulatory/safety requirements on the Operator. It is a good idea to look at Contracts from elsewhere, but the specification of requirements should be specific to the Transport Authority’s own circumstance.

b) Based on these requirements, the Transport Authority’s legal advisers should draw up a draft contract. They should familiarise themselves with Transport Services Contracts from international sources and, if available, within their own country (again, taking account of actual experience). They should base their draft on other transport experiences, and definitely not on typical local contracts for purchase of goods, hire purchase agreements etc. 

c) The draft Contract(s) need to be tested in terms of logic and possible outcomes depending on behaviour of the parties and on external circumstances. For example, if the operator fails to operate certain trips, are there mechanisms to detect this, to quantify it, to discuss it with the Operator, and to achieve correction ? Or, if ridership increases or decreases by 10%, what impacts does this have on the financial flows, is the impact unfairly distributed ? Are the performance criteria well aligned with the Transport Authority’s objectives for the service, and with the payment regime ? Are the necessary information flows defined, and are there means of gaining access to extra information in exceptional circumstances ?

A few iterations may be necessary to develop a robust contract. 

d) The draft Contract should be discussed in an open way with Operators. If they cannot understand the Contract, this will immediately lead to difficulty in implementation. If they feel that terms are unfair, they are likely to price accordingly or enter into contracts with the intention of evading the provisions they feel are unfair. The Operators are also professionals, and they will be able to see which mechanisms are workable, and which require improvements. 

5.3 Contract Structure

Contracts should be designed in a modular way. It is most strongly recommended that there is a Standard Contract which contains all of the main provisions, obligations and mechanisms for the agreement between the City and the Operator. The elements which can vary from one contract to another (description of the services, payments, quality conditions, applicable tariffs) are contained in Schedules.  

The Standard Contract will have been thoroughly assessed by the City’s legal advisers. By using only the Standard Contract, the Transport Authority will avoid problems caused by legally unqualified (even if well-meaning) people agreeing contract clauses which could incur costs to the City or prevent it from properly exercising their rights. 

Using only one type of Contract avoids unnecessary administration and risk of confusion. 

The Contract therefore consists of two main sections : 

1) The Standard Conditions of Contract common to all Contracts

2) The Schedules applicable to the specific Contract to be signed

Note here that “Schedule” is used in the legal sense of an attachment, and not in the transportation sense of a timetabled set of events.

The Standard Contract remains fixed from one Contract to the next. Some lines are left open such as the names of the parties, dates, name of the piece of work, etc. Otherwise, changes should not be made on a case-by-case basis. If change is needed, then it should be escalated upwards to seek a revision of the Standard Contract. 

By using a Standard Contract, the Operators can become familiar with the conditions and will not need to try to understand the implications from one contract to the next. All parties understand how the system is meant to work, and there is consistency.

5.4 Examples of Standard Contract and Schedules

An example of the construction of a Standard Contract is as follows : 

Section One:

Standard Conditions of Contract
Part 1
Preamble, introduction of parties, definitions

Part 2
Duration of contract, effective date

Part 3
Description of the work – reference to Schedules 1, 2

Part 4
Description of the obligations of the Operator – reference to Schedules 3, 4

Part 5
Payment basis – reference to Schedules 5 and 6

Part 6
Obligations of the City

Part 7
Reporting requirements, rights to information, access, monitoring, inspection

Part 8
Mechanisms for review, notification of unsatisfactory performance, requirements for corrective action, warnings, intervention, replacement

Part 9
Mechanisms for changes to schedules of work and associated payments

Part 10
Mechanisms for roll-over of contract

Part 11
Termination of contract

Part 12
Settling of disputes
Section Two:
Schedule of attachments defining the specific conditions applicable to route or service [Details of the name, number, identifier of route or service]
Schedule 1
Specification of the Route to be Operated and the Level of Service to be provided

Schedule 2
Minimum Vehicle Capacity and/or Vehicle Specification

Schedule 3

Specification of Standard Tariffs to be applied

Schedule 4
Monitoring of Service Performance and compliance with revenue collection and tariff procedures

Schedule 5
Calculation of any Service Support Payments payable to the operator for the satisfactory operation of the contracted services

5.4.1 Standard Contracts

The Standard Contract is normally a short document, perhaps 6-8 pages in length. It will usually focus on the scope and functioning of the contract, the relationships and obligations among the parties, and the mechanisms for changes, resolving disputes, termination and extension. 

5.4.2 Provision for variations

Contracts are typically for a minimum of 5 years, and are also typically for a route or a portion of the network. Over the contracts lifetime, it is quite possible that there will be a need to change some aspects of the service specifications. In addition, the tariffs, tickets, customer-facing services and marketing elements are quite likely to change. Mechanisms must be built into the Standard Contract to facilitate changes of the following nature : 

a) Network level changes which could have a substantial impact on the required volume of work or the revenues

b) Route-specific changes in the volume of work in response to changes in the demand

c) Customer-facing service changes as part of innovation or continuous improvement

d) Operational changes in response to changes in the operating environment, new infrastructure, or new technologies

e) Ongoing changes in tariffs and fare products

The enabling mechanism should normally be in the Standard Contract which allows for changes in certain aspect of the Contract Schedules during the Contract life.

5.4.3 Contract Schedules

Contract Schedules will typically form the major part of the documentation. They can include among other things : 

· A full description of the routes, timetables, stopping places, interchange points

· A full listing of all tariffs to be applied, tickets to be accepted, and how these are to be handled

· Operations and customer support requirements

· Performance indicators and quality measures, including how the measurements will be done, and target levels

· Vehicle specifications

· Information to be provided to the Transport Authority, including standard reports

· The payment basis, amounts and means of calculation, and basis for deduction 

· The basis and details for incentive regimes

· Health, safety, and environmental obligations

· Livery and other network-related requirements

5.4.4 Contract coherence

A common referencing frame should be established so that Contracts are consistent, and that there is no ambiguity. 

5.5 Sub-contracting of services

There are five main circumstances in which sub-contracting of the services would normally be considered :

a) Where the Contract is a framework agreement and the supplier is expected to contract in most services, thus allowing the Transport Authority to avoid multiple direct contracts with individual operators

b) Where the Contract is with an Association or other body who acts as an intermediary to a large number of owner-drivers who could not take responsibility for the main contract

c) Where the main Contractor operates most of the Services, but is allowed to sub-contract for outlying areas or services of a specific nature. 

d) As a temporary measure in response to either a sudden unavailability of resources

e) In response to a surge in demand, or to emergencies. 

Type (a) and (b) are normally part of the original planning, and therefore can be well specified in advance. These will be built into the Contract according to the agreed circumstance. 

Type (c) usually occurs where there is an advantage to the Contractor to sub-contract the work either in terms of cost or of ability to provide the resources. Such sub-contracting should be strictly controlled, in particular to avoid the Contractor using sub-contractors who will not achieve the desired quality. If the Contractor seeks to sub-contract a significant portion of the Services, then it either means that :

- the services can actually be acquired for a lower price than the Contractor is being paid. In this case, the Transport Authority should probably negotiate directly with the sub-contractors and gain the value of the savings; or

- the Contractor has a problem with resources (vehicles, drivers, etc.) either in terms of volume or of reliability, and must buy in resource to make up the shortfall. It this is systematic, it shows that the Contractor is not able to honour obligations under the Contract. The Transport Authority should push the Contractor to voluntarily agree a reduction in the original scope of the Contract, and the Transport Authority then enter direct contract(s) with the sub-contractor(s).

Type (d) covers the situation where there is a short-term reduction in the Contractor’s capabilities (e.g. a fire in the depot, a transition in the local labour market. etc.).  

Type (e) covers situations where the Contractor is requested (or required) to provide extra service (e.g. if the rail/tram service is temporarily suspended, or if there is a special event).

In all circumstances, sub-contracting of services should be carefully controlled in the Contract. There should be an explicit section for types (a) and (b), or sub-section for types (c), (d), and (e). At the very least it should identify : 

· That all sub-contracting requires the explicit approval of the Transport Authority 

· The scope and duration of all sub-contracting must be notified to the Transport Authority and approved

· That any changes to the payments are explicitly approved in advance

· That approval is needed for additional or repeat sub-contracts, unless a general approval has been given

· That the Contractor carries all responsibility for the performance, as though carried out themselves ( specific waivers could be given for type (a))

· That all responsibilities and obligations under the main Contract are carried through in the sub-contract

· That all decisions are at the discretion of the Transport Authority 

The clauses in the Contract must take care to avoid : 

a) That the Contractor can let out some of the work to his own gain without any benefit for the Transport Authority 

b) That the quality of the work deteriorates or liabilities are incurred through the actions of the sub-contractors

c) That the Contractor and/or the Transport Authority loses control of the action of the sub-contractors

d) That the Contractor uses sub-contractors to overcome a serious deterioration in his own ability to honour his contract, leading to an unstable situation

5.6 Force Majeure

‘Force majeure’ covers significant events outside the control of the Contractor that prevent him from achieving the Contracted Service. Obviously, it is not possible to cover all the possible circumstances of force majeure – war, natural disaster, epidemics, civil unrest, etc. Three areas which should be explicitly covered are : 

a) Whether, and to what extent, force majeure is applied in the event of strike or other industrial dispute at the Contractor

b) The responsibility of the Contractor to co-ordinate and/or co-operate with replacement services

c) The requirement of the Contractor to assist or to lead Contingency Planning for various scenarios in which force majeure is applicable

The general scope of the force majeure clauses should be taken from the normal contract practice in the region. Among other things, it should specify : 

· The period of grace under force majeure after which the Transport Authority may consider the Contract to be suspended or terminated

· The right of the Transport Authority to engage others to provide the services during the applicable period of force majeure 

· The obligation on both parties to take all reasonable preventive or mitigation steps

· How to handle the financial matters both during the period of force majeure  and in the recovery (or termination) period afterwards 

The means of moving from a period of force majeure to termination should be explicit.

5.7 Termination

Termination of Contract needs to be explicitly covered in the Contract. As a minimum, the Contract must state : 

a) The natural Termination point of the Contract

b) The circumstances under which the Contract can be terminated early

c) The mechanisms for terminating the Contract

d) The penalties, forfeitures and other financial aspects

e) The obligations on the Parties prior to, at, and subsequent to termination

f) Which clauses continue in force beyond the end of the period of provision of Transport Services, and for what duration

There are five main circumstances under which the Contract can terminate. Each of these – and any other foreseen by the Transport Authority - should be provided for in the Contract, covering the mechanisms and the financial aspects.

1) Natural termination after the planned (or extended) period of Transport Service provision has ended. Where applicable, this should include the handover mechanisms to the successor Contractor.

2) Forcible termination due to the continued poor performance of the Contractor. This must be carefully tied in to the performance targets, and the monitoring and intervention  mechanisms. 

3) Forcible termination due to gross breach of contract by the Contractor. It is normal to include specific circumstances such as attempted corruption of officials, gross deception, serious falsehoods or improper practice in the bidding process – in fact, this is mainly giving a clear signal to the Contractor to not engage in such practices.

4) Voluntary termination by the Contractor. This usually arises because the Contractor has misunderstood or underpriced the cost or revenue risk, and wishes to exit to avoid further loss. The Transport Authority should at least make a Performance Bond a pre-condition of Contract, which becomes forfeit if the Contractor wishes to exit. This Bond should be sufficient to cover the costs of rebidding the services. The Contract could also include a provision for the Transport Authority to recover from the Contractor the value of any increase in the price of the Transport Services for the remainder of the original contract period.

5) Voluntary termination by the Authority. This usually arises due to significant changes in the travel demand or the transportation infrastructure which were not properly foreseen at time of Contract signing. It could also occur due to financial problems for the Transport Authority. To protect the Contractor, there would normally be a provision for liquidated damages or for arbitration. 

Failure to adequately define the circumstances, mechanisms and financial aspects of termination could lead to very heavy financial loss for one or other party, as well as lengthy legal proceedings. In some cases, court injunctions could be secured to prevent efforts to terminate. 

5.8 Automatic Renewal and Contract roll-over

The Transport Authority may wish to extend the Contract. Of course, this is always possible where there is the mutual agreement of both parties. 

However, there are two specific circumstances in which one Party can seek a mandatory contract extension – automatic renewal, and Contract roll-over

5.8.1 Automatic Renewal

The Transport Authority can specify from the outset that it is offering the Contract for an initial period plus an automatic extension subject to satisfactory performance. This is usually done to motivate the Contractor throughout the Contract life, to be able to retain an excellent Contractor, and to avoid an unnecessary competitive process. All bids are made in the knowledge that the longer Contract period is available, and this can encourage them to offer lower prices.  

Automatic Contract extension is usually only given once. The Contract must define clearly the following :

· The performance criteria which confer automatic extension rights to the Contractor. This would usually set targets higher than the minimum acceptable performance 

· The mechanisms for the extension. This would identify the window of opportunity for the Contractor to exercise his right of Contract extension, review, and negotiation processes

· The duration of the extension, typically the same period as the original contract

· The financial basis for the extension period, and where relevant the arbitration process. This could include financial ranges in which the Transport Authority is obliged to accept the Contractor’s offer, or at which the Transport Authority is entitled to seek alternate bidders

5.8.2 Contract Roll-over

The Transport Authority could seek to include the option to require that the Contractor continue provision of the services for a specified period after the period specified in the Contract. For example, the Contract could be for a period of 5 years, with an option on a 2-year rollover. The purpose is to cover the possibility of an unsatisfactory competitive tendering procedure, or a foreseen major change to the network and the service specification.

The Contract should explicitly define : 

· That the Transport Authority has the option

· The duration and scope of the options

· The notification mechanism

· The financial basis and/or the arbitration mechanism

5.9 Bonds and Forfeiture

The Contractor should be required to arrange Performance Bonds. The amount of these Bonds and the basis for their full or partial forfeiture should be clear in the Contract. The Contract should also oblige the Contractor to pay for the Bond(s)s, and to maintain them through the Contract life. The value of the Bond(s) should be sufficient to fully cover the costs incurred by the Transport Authority due to non-performance. 

In some parts of the ECA Region, Operators may not have access to Bonds at reasonable cost. It is recommended to keep the obligation in the Standard Contract, but to provide waivers where it helps to promote competition and gain the service of good operators.  

5.10 Arbitration and disputes

When a City enters into a contracts with different Operators for a range of transport services, it is inevitable that there will be disagreements. Some may arise from interpretation of the Schedule of Work or of Payment, some from the Transport Authority wanting to change the scope of work or means of operating, and some from unforeseen financial pressures. There may also be circumstances that the Contract had not foreseen, or it could not have described every possibility in sufficient detail without becoming unworkable. 

Except where there is clear blame attached to one party, it is undesirable to end up in Court to settle matters that should be solved by negotiation. This leads to a confrontational approach instead of a problem-solving one, and can irrevocably damage the Client-Supplier partnership-style relationship. There is always the possibility that the Court could make a quite unexpected ruling that could undermine ALL Transport Services Contracts. Further, lawyers usually cost a lot of money. 

Arbitration is a much better approach, since it is based on finding a solution that is acceptable to both parties. The Contract should define the mechanism for the arbitration and nominate the Arbitrator. It is most strongly recommended to follow the practice in general business usage in the local area, since this will almost certainly have the expertise and the possibility to deal with the matter expeditiously and at modest expense.

This piece of guidance is intended to point out that positive negotiation is more productive than Court action, and that a little bit of understanding and compromise can pay off in the long run. However, the Transport Authority should never allow itself to be intimidated by the Contractor, and the measures in the Contract should remain strong, even if they are only used as a last resort.

6 Output Definition and Payments

This section deals with the work to be performed under the Transport Services Contract, and the associated payment regime.

Since there are so many possible variants, it is necessary to focus on the more typical scenarios for the ECA Region in which the Transport Authority make a clear specification of the service to be provided (including where it is based on the bidder’s offer) and makes payments to the Operator for providing the services. 

6.1 Specification of the Service Outputs

The required service outputs should be clearly defined in one or more dedicated Schedules. There are usually three main areas to be covered :

6.1.1 Route and service specification  

The detail within the description will depend on the allocation of initiative between the Transport Authority and the Operator. The three basic options to be covered (there may be many variants of this) are : 

a) Full specification of the services

In these cases, the Transport Authority defines all details of the service, and the Operator must comply with these. It will cover some or all of the following parameters :

· Listing of the route numbers

· Detailed description of the routing to be followed, including all variants

· Definition of terminal points, stopping places 

· Definition of timing points

· Definition of interchange and timed transfer points

· Detailed timetable

· First and last trip times (as alternative to detailed timetable)

· Service intervals by time of day (as alternative to detailed timetable)

· Additional special works and schools trips

· Days on which the services are or are not to be provided

· Days in which special services apply 

· Periods of increased or decreased services (holiday period, school terms)

· Vehicle type to be assigned by route, trip, time of day or section of work

· Service kms, total kms to be operated

· Peak vehicle requirement

· Level of standby vehicles as hot reserve or available on request

· Whether route is eligible for various operational, tariffing or subsidy schemes

· Whether driver-only or requiring conductor

As with other aspects of the Contract, care needs to be taken to adequately specify the service. If aspects are missing or vague, the Operator cannot be compelled to comply with them. 

In some cases (e.g. Adelaide) the Contract will specify the detailed service requirements to be operated in year 1, and will then give freedoms to the Operator in the subsequent years, so that it resembles type (c) below. 

b) Specification of volume of service to be provided

In these cases, the Transport Authority requires the Operator to make resources available which will then be directed by the Transport Authority or its Agent.

The Schedule will cover the following parameters :

· The number of vehicles to be provided by time of day

· The type of vehicle 

· Description of any specific needed facilities, equipment or documentation

· Specific start times 

· Any specific driver skills

· The location to which the vehicle or resource must start or report

c) Framework service parameters

In these cases, the Operator has the right of initiative in relation to many service parameters, but is given a framework within which to work. This usually sets a “safety net” to ensure that the Operator does not take advantage of these freedoms to offer services which are against the interest of the customers or the Transport Authority.

Parameters can either define minimum levels or the permitted range. They can include factors such as : 

· That X % of people are within Y distance of transport service

· Earliest/latest trips

· Hours of coverage

· Minimum frequencies by time of day

· Minimum frequencies relative to population or demand levels

· Number of locations served from major population centres

· Requirement that some or all major centres have direct services to key destinations

· Level of crowding

· Connectivity with other services and modes

· Service to specified interchange points and terminals

This form of service specification is usually associated with Area Contracts (e.g. Singapore). 

6.1.2 Vehicle Specification 

The vehicle requirements should be defined in a dedicated schedule. The most practical way is to identify the vehicle type in the Transport Service Schedule (assuming that there are difficult vehicles required or permitted), and to use the Vehicle Description Schedule to define the general requirements for all vehicles and the specific requirements for nominated vehicles. 

Vehicle types can be defined in terms such as “long urban”, “midi urban”, “urban articulated”, “special needs services”, “suburban services”, etc.

The specific requirements can include : 

· Vehicle length and manoeuvrability 

· Speed (motorway use) and engine output performance (e.g. hill areas)

· Minimum capacity – total or seated

· Emission and noise characteristics

· Engine type (e.g. Euro 2, Euro 4) or fuel type

· Stowage/luggage facilities

General requirements can include the following, although some may vary by vehicle type :

· Vehicle age – average or maximum 

· Vehicle technical condition

· Internal and external lighting

· Livery 

· Information

· Display of licences, certificates etc.

· Destination and route number displays

· Handrails and other internal support

· Visibility of steps, handrails and other items

· Climate control, including air conditioning

· Entrance/exit layouts, step heights

· Low-floor area

· Facilities for disabled and mobility impaired

· Wheelchair lifts, parking and restraining points

· Emission and noise characteristics

6.1.3 Operations specification 

The Operating specification depends on the extent to which the Transport Authority wishes to define either the operations control or operating practices. The elements are distributed between the Contract and the Schedule(s). This issues are described in detail in Chapter 7. 

6.1.4 Ticketing

Except where the Operator has all rights of initiative, the Contract will need one or more Schedules covering : 

· The applicable tariffs

· Fare collection processes

· A full listing of all the ticket types that are to be issued and/or accepted

· A detailed description of how each ticket type is to be processed, including conditions of use, means of identification, and information to be collected

· A full listing of all concessionary travel and discounted fares to be applied, what restrictions apply, and what information should be collected

6.2 Specification of the Service Quality

Specification of the Service Quality is one of the most important parts of the Contract, and it must be supported by practical monitoring and intervention mechanisms as described in Chapters 5 and 8 of this report. 

This is where the Transport Authority sets out the expectations for the performance of the Transport Services. Most importantly, it identifies which aspects of the Transport Services are most important, it sets targets, and it defines trigger points for rewards or penalties.

Chapter 5 of the Administrative Procedures Report provides an extensive discussion about Service Quality, including how to set objectives, define parameters, set values, and how to use them. For the purposes of this report, it is presumed that the Transport Authority has already chosen the indicators to be measured, set targets and that these were made known to the Operator in the bidding and/or negotiation process. The function of the Contract is to place the agreed specification into an enforceable agreement.

A dedicated Service Quality Schedule needs to describe fully the following :

a) The parameters which are relevant to the Contract. This need to be defined unambiguously. 

b) The target values need to be clearly defined. The target values can be quite complex, and can include any or all of the following :

- the reference target value

- the value(s) which triggers bonuses 

- the values(s) which trigger penalties

- the value(s) which trigger interventions

- the value(s) which lead to contract termination

- the value(s) which entitle automatic Operator right of Contract extension

c) Progressive improvements in the target values over the Contract life. This is particularly relevant to the ECA Region where Contracts can be entered from a position of relatively low performance quality, on the understanding that the Operator will implement continuous improvement as he receives the benefit of a secured income stream.

d) The measurement and monitoring regime needs to be described. This must be supported in the main Contract, including giving the Transport Authority the right of access to vehicles, facilities and information.

e) Description of how bonus and penalties will be calculated. 

f) Reporting requirements on the operator and information flows.

6.3 Payment bases

Payments are usually directly linked to the output and achievement of results, although there are some cases of fixed price contracts, or fixed price with variation by output or patronage.

Payment bases are highly variable, even in similar environments. Generally, three basic concepts apply : 

· Payments with minimum variability, either due to risk-averse attitudes, or being unwilling/unable to agree or measure the elements that could lead to variants

· Payments based on the cost elements, where the Transport Authority commands the availability of resource, and expects that the volume or profile may change over the Contract life (sometimes in the very short term)

· Payments based on incentives, where there are significant rewards for achieving the objectives of the Transport Authority, but lost opportunity or penalties for failing to do so. This carries the maximum financial risk for both sides.

In addition, Contracts can be either Gross-cost or Net-Cost as described in Chapter 3.8 above. The implications for payment are discussed in the next sub-section.

The most typical payment components are : 

· Per vehicle-kilometre operated, allowing variability by vehicle type

· Per vehicle (reflects investment costs)

· Per passenger or passenger-kilometre (ridership growth incentive)

· Per ticket accepted of specific types (form of revenue distribution)

· Payments for extra output above the scheduled/baseline levels (reflects different marginal cost) 

The Contract must present the explicit formulation for the payments, including all variations for different operational circumstances, and exclusions where additional payment is not warranted. 

As pointed out elsewhere in this report, what is not in the Contract is irrelevant and what is in the Contract is binding. It is the absolutely responsibility of both the Transport Authority and the Operator to understand not only the impacts of the formulation in foreseen outcomes, but also in some extreme scenarios. Sensitivity analysis should be done, and if either party is unhappy with the risk, then they should either renegotiate the formula or place limitations (e.g. cap patronage payments at ± 10% ridership). Obviously this should be done before finalising and signing the Contract. 

6.4 Bonuses and penalties

Operators need motivation to achieve excellent performance. The Transport Authority needs to understand that Operators will not willingly accept the extra cost or management effort associated with extra quality, and that many Operators will avoid even basic costs if they can do so. 

Operators can be motivated by two simple mechanisms : 

· Financial incentives – pay more for good performance, pay less for poor performance

· Contact termination, leading to loss of the business and possible financial disaster

Contract termination should be a method of last report, so Contracts normally focus on financial incentives. 

Contracts usually have a bias toward either bonuses or penalties. This is often determined more by the availability of finance for the Transport Authority than by what the Transport Authority really wants to achieve.

Bonuses provide positive incentives to the Operator to make a better effort than required under the basic conditions of the Contract. They need to be carefully designed with three main factors in mind : 

· The motivations of the Operator should be well understood, and the bonuses should be designed to adapt his behaviour in the desired direction

· Operators should not be (significantly) rewarded for things they did not have to work for (e.g. if the Transport Authority puts extensive bus priority in place, the Operator should not get bonuses for improvements in operating speed or reliability)

· The financial implications should be well understood, and should never exceed what the Transport Authority in willing or able to afford. 

Penalties provide negative incentives to the Operator by punishing poor performance. Financial penalties reduce the Operator’s revenue, and hence the profitability. This will normally get the Operator’s attention and encourage them to correct the causes of underperformance. 

However, sometimes the Operator can actually benefit more from poor or non-performance than the level of penalty applied. Other times, there is an organisational disconnect within the Operator so that the penalties do not come to the attention of the person who is most interested. To overcome these cases, a nested form of penalty is recommended : 

a) Deductions are made for each under- or non-performance. Where the Operator should self-report, a heavy escalation should be added for faults which are wrongly or not reported (e.g. increase the deductable amount by 5 or 10 times).

b) An escalation is made when the cumulative level passes the unacceptable performance threshold. This leads to a step change in the level of deduction. For example, a $20 penalty may be applied to an early departure, but if more than 10 occur in a week, the 11th and subsequent are charged at $200. 

c) A penalty point system is operated in parallel which triggers either step-down payments or formal warnings. This can be in the format of a number of points for each occurrence of specified events, which remain in force for a given period of time. If the cumulative number of active penalty points exceeds a threshold, a warning is issued to the Operator.

It is worth reminding here that the purpose of the Contract is to ensure that the partnership between the Transport Authority and the Operator works to the satisfaction of both parties, and that the purpose of the bonus and penalty system is to act as a stimulus to the Operator. The bonus/penalty system should have a positive construction, and should not be designed as a primarily punitive measure to dominate the Operator.

6.5 Gross Cost and Net Cost payments

Gross and Net Cost contracting (see chapter 3.8 above) represent different allocation of revenue risk among the Transport Authority and the Operator, and Net Cost contracts usually allocate some right of initiative to the Operator . The primary difference is that in Gross Cost Contracts all revenue accrues to the Transport Authority who then pays the Operator for the production of the service, whereas in Net Cost Contracts the Operator retains the revenue and is paid an agreed additional sum. 

This will impact on the payment regime in five main ways : 

1) The quantity of the payments will be significantly less for Net Cost Contracts since the Operator already retains the direct revenue

2) There must be mechanisms to pay the Operator for various fare products (e.g. integrated tickets, season passes) and for concessionary travel

3) There must be mechanisms for the Operator to transfer out the relevant portion of the value of various fare products including integrated and third party ticket sales

4) The baseline payment is more likely to be based purely on service output 

5) The bonus regime will be different, since in Net Cost Contracts the Operator already has a strong motivation to maximise revenue, and hence patronage

For both models, the amount of the payment is usually calculated on 

the baseline payment 

plus bonuses 

plus payment for concessionaries and other travel passes

plus share of integrated ticketing 

plus revenue share per agreement 

less deductions 

less penalties

less transferable portion of integrated ticket sales 

The formula for the payment should be clearly defined in the Contract, including the method of calculation, exceptions, and default to use in the absence of information (if permitted).  

6.6 Revenue Sharing Agreements

Within both Gross Cost and Net Cost Contracts, the Contract often contains “Revenue Sharing Agreements” which are activated if there is a significant uplift in the revenue. Revenue Sharing agreements will usually define the reference revenue levels, the threshold increase values at which revenue is shared, and the percentage or value to be transferred. 

This is usually designed to cover the following circumstances : 

a) In Gross Cost contracts, the Transport Authority or an external entity could initiate some change that leads to increased patronage and revenue. Under the baseline contract, the Operator transports more people but is not rewarded. The revenue sharing agreement will ensure that that Operator receives some reward for this.

b) In Net Cost Contracts, the Transport Authority or external entity could initiate some change that leads to increased patronage and revenue. However, most of the revenue will accrue to the Operator as windfall gains. The Transport Authority will naturally seek to recover part (usually more than half) of these gains. 

c) In Net Cost Contracts, the Operator could implement various innovations which lead to increased patronage and/or revenue. While the effort has been made by the Operator, the Transport Authority considers that it has been able to do so because of the franchise it was awarded, and therefore they should receive some of the gains (usually less than half).

6.7 Money flows

6.7.1 Money flows for Gross Cost Contracts

For Gross Cost Contracts, all revenues accrue to the account of the Transport Authority. The Contract should specify the following : 

· All revenue from sales (on-vehicle, at kiosks, at offices, etc) and other revenue sources (e.g. advertising) on the contracted services are the property of the Transport Authority

· All relevant revenues should be transmitted immediately and directly to the account of the Transport Authority, and should not be routed via the Contractor’s or third party accounts

· The Contractor is fully liable for the due revenue and must assure its collection and transmission

· The Contractor must fully account for the revenue and provide all relevant information in the required format within the specified time

· Negligent failure to protect or fully account for the revenue will lead to penalties, including but not limited to full repayment of all amounts

· Wilful fraud or deception represents a gross breach of contract and at the Transport Authority’ discretion can lead to the immediate termination of ALL Transport Service Contracts held by the Contractor.

All payments to the Contractor take place under the Contract according to the payment formula, taking into account bonuses, deductions and penalties. 

6.7.2 Money flows under Net Cost Contracts

Under Net Cost Contracts, the revenue arrangements are more complex. The revenue naturally accrues to the Operator, but in many cases it is more complicated and needs to be properly described in the Contract. This must cover the following : 

· All sales relating solely to the Contracted Services are retained by the Operator

· The value of all sales for third parties are transferred to them

· The Transport Authority or sponsoring entity for concessionary fares pays the Contractor according to the agreed formula

· The revenue flow for integrated and other common tickets must be worked out according to an agreed formulation. One option is to transfer all sales and information to a clearing system, which then pays the Operator an agreed amount for each relevant ticket accepted. The other option is to calculate the net value for the Operator (money due to Operator less money due by Operators to others) and to transfer only the balance amount.

· If there is a revenue-sharing agreement, then it needs to define the reference revenue frame, the threshold values and circumstances under which revenue sharing occurs, and the proportion of revenues to the transferred between the parties

Separately, the service related payments for the Net Cost Contract is to be calculated. In some cases there is no service-related payment, for the reason that the financial support is directed to the concessionary travel and other ticket support. In other cases, there is a formulation similar to that under Gross-cost contracts covering the output-related payment plus bonuses and less deductions and penalties.  

6.8 Payment timing

Revenue transfers from Operators for Gross Cost Contracts and to clearing systems usually take place immediately. Net transfers are usually done on a monthly or 4-weekly/periodic basis.

Service-related payments usually occur on a fixed date of each calendar month or 4-week/period basis. There are many possibilities for the timing (start, mid, end of the period: in advance or arrears) taking into account the cashflow especially for the Operator and to a lesser extent for the Transport Authority. 

Payment is usually made based on invoices received from the Operator and approved by the Transport Authority. However, this can be a relatively slow process and could cause serious cashflow problems for Operators (especially under Gross Cost Contracts). To overcome these problems, but still allow proper control and administration by the Transport Authority, the following approach is recommended : 

· The first month payment is made based on full operation of the contracted service, without penalties or deductions. 

· The second and subsequent months are paid on the basis of the Operator’s invoice, paying it as though it was correct and complete, but not presuming acceptance of it

· The Operator’s invoices are verified, and bonuses/deduction/penalty information are transmitted from the monitoring and other sources. The net value of the adjustment (plus or minus) is calculated and applied to the current Operator’s invoice payment (effectively 2–3 months in arrears).

· A final reconciliation is made after the last Operator’s service-related invoice under the Contract is received. It is recommended to close this on the usual schedule. If it is wished to retain some funds, it should be done under a different mechanism (see next section). 

This approach is not complicated, but it needs to be supported by an efficient payments management system (again, not complicated) which tracks the documentation, payments made, adjustments, and closure of invoices.

6.9 Retentions

The Transport Authority may wish to retain part of the payment as a guarantee against poor performance or future claims. It is recommended to be quite clear about what money is retained for what purpose. 

It is reasonable to apply a retention from the last scheduled payment for the following : 

· For the final reconciliation, in case there is a net amount repayable

· For making good any defects (e.g. to leased equipment, common facilities)

· As security on equipment not handed back (e.g. ticketing machines)

· For completing any unfinished work 

· For handover actions to the successor operator which was not properly done

It is not  reasonable to apply a retention during the project life as guarantee of performance.  It places a heavy burden on the Operator, and may effectively exclude small operators. This should be done by Performance Bonds (see chapter 5.9).

7 Operational Matters

This section provides guidance on how to deal with operational issues in the Contract. Most of these will be applicable where the Transport Authority controls the specification of the service and seeks to integrate the transport services. As the balance of initiative moves towards the Operator, less of the issues will be hard-specified in the Contract and will instead be determined by the Operator.

7.1 Operations Management

For integrated transport systems, the Contractor will be required to participate in the Operations Management of the City. This can be specified as one of the following : 

a) The Operator simply provides resource to the Transport Authority, which directs it entirely. 

b) The Operator has a pre-defined schedule, but accepts is supervised by a citywide control entity – based either on AVM or stance inspectors/kiosks – and must accept direction from them including day-to-day adaptation of the schedule to maintain the best service for the customer

c) The Operator manages his own fleet according to the schedule or the route service specification, but is controlled at specific locations such as interchange points or major transportation terminals.

The Contract clause can be quite simple, stating that the Operator must participate in the Operational Control scheme, identifying the entity form whom it must accept instruction, and outlining the scope of the control. 

7.2 Participation in Customer-facing Services

In almost all contracted Transport Services, the Transport Authority will want to provide consistent customer-facing services, and will direct the Operators to participate in the common schemes. These can require lengthy descriptions and can become quite complicated, since it is important that the Operators behave in the same manner, and that all staff understand what they should do. 

At the Contract level, it can be stated very simply that the Operator shall participate in the various schemes as described in “Schedule X”. The detail must then be contained in the various Schedules. 

The main areas to be covered are : 

· A full listing of all the ticket types that are to be issued and/or accepted

· A detailed description of how each ticket type is to be processed, including conditions of use, means of identification, and information to be collected

· A full listing of all concessionary travel and discounted fares to be applied, what restrictions apply, and what information should be collected

· Customer support services, including passenger assistance and lost property services

· Operation of help desk or obligation to provide support to a central help-desk

· Provision of timetables and leaflets on vehicles and at specific locations

· Provision of notices (including safety notices) in the vehicle

· Provision of passenger information both about regular services and during diversions and disrupted service conditions

· Participation in marketing and promotion actions

· Obligation not to publish own-account material that conflicts with the material of the Transport Authority or which may confuse (potential) users

7.3 Brand Identity

The Transport Authority will often require Operators to conform with the brand identity at city level of an integrated transport system. This is usually dealt with in the Schedules to the Contract, and could be diffused across a number of relevant Schedules including the vehicle specification and the customer-facing services. 

The four main areas covered – almost always in the Schedules - are :

· Vehicle livery – this normally seeks to converge the liveries rather than require all Operators to have standard livery

· Brand and logos – these will usually be standard and need to be prominently displayed so that the customer clearly understands that the vehicle/service is operated for the Transport Authority 

· Destination signs, service numbering, and information content

· Marketing and customer-facing services

The balance between strict conformity to a standard and harmonisation will probably relate to the number of Operators under contract, and how much of the Operator’s business is represented by the Transport Authority transport service contracts. Being practical, the Transport Authority cannot demand strong conformity if the vehicles need to be used for other work at various times of the day. 

7.4 Fitting of Equipment

This mostly relates to communications, ticketing, operations management, and traffic priority systems, but may also apply to information and notice receptacles. To date, this has not been a significant issue in the ECA region, but it is likely to become very important with the deployment of integrated ticketing systems and AVM/control systems. 

In practice, this can be handled in two ways in the Contract : 

1) The Operator is obliged to allow the Transport Authority to have specific equipment installed (by the Transport Authority’s agent or by the Operator) in all of the vehicles operating services under contract. The Contract will identify the obligation, and the details will be in the Schedule(s). The details are likely to include where the equipment is to be placed, how the equipment is to be used, the obligations on the Operator for maintenance, reporting and problem solving, and the connectivity of the equipment with communications and/or other systems

2) The Operator is obliged to provide equipment which can perform the needed functions. The Contract will define the obligation and the details will be in the Schedule(s). The details will usually provide a functional specification, define outputs and interfacing requirements, and define data formats and information/reporting requirements.

7.5 Revenue Protection activities

This is one area that differs substantially between Gross-cost and Net-cost contracts. 

For Gross-cost contracts, the Transport Authority carries the full revenue risk, and there is no natural motivation for the Operator to make any effort to ensure that customers pay correct fares or hold/validate pre-purchased tickets. The Contract needs to make specific provisions as follows : 

· The Transport Authority and its agents must have unrestricted to the vehicles of the Operator (while they are operating Contracted services) to carry out revenue protection duties. This can include placing plain-clothes operatives, and involving the police and other authorities. 

· The staff of the Operator must provide full co-operation and support to the revenue protection agents both during their activities on the vehicle and in any downstream prosecution or further action against evaders

· Penalties must be applicable on the Operator where they fail to make reasonable efforts to protect the revenue of the Transport Authority.  Heavy penalties should apply where the staff of the Operator are detected participating in frauds against either the customer or the revenue stream of the Transport Authority 

· Wilful fraud or obstruction of revenue protection at the corporate level should be categorised as gross breach of contract, leading to immediate contract termination

These provisions are quite strong, but they are actually reasonably proportionate. Revenue leakage levels in excess of 30% of the total due revenue have been found in European cities. A Contract without clear obligations and mechanisms for protection of revenue will inevitably lead to a breakdown of the control, and heavy financial loss for the Transport Authority. It is important that the Operator understands clearly why such strong provisions are put in place. 

For Net-cost contracts, the Operator carries the revenue risk, so there is a strong incentive for the Operator to control the customer and staff behaviour and to protect its own revenue. The Operator is expected to provide the control staff and invest sufficiently in equipment, personnel and techniques.

Nonetheless, the Transport Authority needs to retain the right to protect its interests to prevent either wilful fraud by the Operator or negligence. The provisions shown above for  Gross-cost contracts are suitable in structure, but in detail the Transport Authority would seek to carry out more focussed actions in parallel to the Operator’s own activities. 

Although outside the scope of the Contract, this is an area where it worthwhile to establish a partnership relationship with the Operator at both the corporate and the operative level. The Transport Authority usually has a better possibility to get the assistance of the police and public agencies, and the joint efforts to combat revenue leakage can be extended to protection of staff and property. If these have been problem issues, then it can be a very effective way to get good collaboration with mutual benefits.

7.6 Accessibility Requirements

There is wide variation across the ECA Region in expectations and legal requirements regarding accessibility of vehicles and facilities for the disabled, elderly and mobility impaired. 

Contracts in the EU, North America and Australia would normally have quite explicit obligations within the Contract to comply with applicable regulations, and within the Schedules there would be detailed design, functional and operational requirements. 

Within the ECA Region, contracts are likely to just be aspirational in the near future, with encouragement to the Operator to make provision for those with mobility difficulties and in particular to improve the boarding points. The reality is that unless the Transport Authority can afford to support investment in new vehicles (which invariably have better accessibility characteristics), then it is not in a position to demand it in the Contracts. Of course, if it is a matter of the applicable law, then it should be contained in the Contracts, but still it should be in a form that is capable of being implemented. 

7.7 Environmental Requirements

Normally, the Transport Authority does not lead environmental improvement initiatives, although there are exceptions where the Transport Authority is an arm of the Municipality which has such policies. More typically, the Transport Authority will be under an obligation to ensure that all services which it contracts are in accordance with the law and with the policies of the Municipality.

The typical construction of Transport Service Contracts is to place the environmental requirements in the Schedules. This will be especially in the case of the vehicle specification Schedule, where requirements such as Euro 2/3/4 engines and fuel types can be defined. The Schedules will also migrate down the applicable laws, and will require the Operator to conform to relevant Codes of Practice. As with the accessibility issues, the Transport Authority has to be realistic in what it demands, and in what it encourages.

For both the accessibility and environmental issues, the Transport Authority can include them in the selection criteria in competitive tendering, giving additional marks to them while still making price the dominant factor. This allows the bidder the opportunity to find innovative solutions which may be quite affordable to the Transport Authority. Obviously, whatever the Operator commits in the bid should be contained in the Contract.

For the ECA Region, it is strongly recommended that the Transport Authority seeks an explicit indemnity from the Contractor against both environmental damage incidents during the contract, and historic damage done by the Contractor. If a Contractor is a target for a legal suit and either denies liability or does not have the financial ability, then the Transport Authority may be joined in the suit.  

Three areas that should be explicitly required in the Contract are :

· Existence and regular review of environmental policy of each contracted Operator

· Policy, contingency measures and periodic review on run-off and collection of fluids in depots

· Waste collection and disposal practices and assurance of safe disposal of toxic substances 

7.8 Insurance

Again, legal requirements and practice varies throughout the ECA Region. Normal practice in Europe is to place a clear requirement in the Contract for the Operator to at all times hold sufficient insurance policies for all of the risks associated with the Transport Services operated under the Contract. 

The policy must be available for inspection on request and must not be allowed to lapse or be downgraded. 

Failure to respect these requirements would be considered a gross breach contract - since the liability would probably revert to the Contracting entity (the Transport Authority) - and thus could lead to immediate termination. 

7.9 Licences

The Operator must at all times be a fit entity to carry out the transportation business of the Transport Authority. The Contract should have a clause which requires the Operator to hold and maintain all basic licences and to comply with all regulations and Codes of Practice for a passenger transport operator. Since failure to do so should allow the Transport Authority to immediately terminate the Contract (unless it is satisfied with the explanation), then this should be in the main Contract, although details and listings can be placed in Schedules.

The obligations should cover at least the following : 

· The Operator must hold current licences as a competent transport operator

· The operator must comply with all regulatory, taxation, environmental and other relevant applicable requirements

· All drivers operating transport services must have current appropriate licences

· All vehicles operating services under the Contract must have current versions of all applicable licences and permits 

· Maintenance, skilled and professional personnel must have valid qualifications

While the Contract places the onus on the Operator, it is strongly recommended that all documentation is verified by the Transport Authority  before Contract signing. 

7.10 Certification

The Schedules should require the Operator to ensure that all vehicles and certifiable equipment hold current certificates, and that there is a formal system in place to submit the vehicles/equipment for inspection in good time. This should require the Operator to assure that no uncertified vehicle ever operates on contracted services, and that where self-certification is used, all relevant test equipment is assured as being properly calibrated. 

The Schedule can be linked to the Contract clause dealing with licences. 

7.11 Requirement to Notify

There should be an explicit clause in the Contract that requires the Operator to notify the Transport Authority immediately in the event of the following occurrences (not necessarily a complete list) :

· Failed and missed inspections of vehicles

· Action by police or inspection agencies against vehicles or drivers 

· Accidents involving serious personal injury or death to passengers or third parties

· Environmental incidents, especially spillages or release of harmful substances

· Other serious incidents relating to the Contracted Services

Each of these occurrences exposes the Transport Authority as the Contracting Agency to liability, and they need to know so that they can mitigate the risk.

Failure to notify must carry a significant penalty. 

7.12 Entitlement to Inspect

The Contract must contain a generalised entitlement for the Transport Authority to inspect the facilities and vehicles of the Operator at zero- or short-notice, and to examine all relevant documentation at short-notice. 

8 Contract Management

8.1 Information flows

The Transport Authority requires a substantial amount of information to allow the payments, performance monitoring and revenue systems to function properly. 

Information on service outputs and performance quality are required under all regimes. 

Under Gross-Cost contracts, the Transport Authority is the owner of the services and the revenue, so it has the right to demand all usage, operational and revenue data from the Operator, who is  simply the unit of production. This has an obvious importance for the immediate accounting and network planning. However, it is also very important for the future rounds of tendering so that the Transport Authority has full knowledge of its business. Failure to collect this data leaves the Transport Authority open to ‘capture’ by the Operator, and it the Contract designer must make sure that there is a sufficient obligation on the Operator to collect and provide the information.

Under Net Cost Contracts, the Operator has taken the revenue risk and will naturally resist providing patronage and revenue data to the Transport Authority. It is worthwhile for the Transport Authority to try to negotiate for this data to avoid downstream capture.

In most Net Cost Contracts, the Operator will be entitled to payment for each concessionary or discounted passenger carried, as well as for season and other prepaid tickets, and for integrated ticketing which it accepts. At the same time, it will be obliged to provide information about sales of tickets where it must share the revenue with others. Data will on sales and tickets accepted must be presented to either the Transport Authority for reimbursement, or to a clearing system for common or shared revenue ticketing.

For the Transport Authority, it makes sense to place the reporting burden on the Operator, with a clear specification of the information to be provided, and penalties for failing to do so properly. Many authorities are motivated to implement network-wide ticketing and AVL (automatic vehicle location) systems which generate and transmit the information automatically, to a common format, and in electronic form suitable for immediate processing. 

The Contractor should be required in the contract to maintain management information and data collection systems capable of providing information necessary for calculation of the due payments, deductions, bonuses and penalties, as well as monitoring of the performance measures of the Contract.

8.2 Reporting requirements

The Contractor will the required to furnish the data to the Transport Authority at specified intervals. Typical data elements include :

a) Route kilometres operated :


i)
Total for the period


ii)
Classified by day type
- Monday to Friday






- Saturday






- Sunday

b) Scheduled kilometres not operated :


i) 
Total for the period


ii) 
Classified by cause
- staff shortage






- failure of staff to attend






- mechanical or vehicle failure






- traffic incidents or congestion






- other (to be specified by the Contractor)


iii) 
Classified by day type
- Monday to Friday






- Saturday






- Sunday

c) All trips or part trips not operated :


For each trip


- date






- route






- scheduled trip time (or number)






- portion of trip lost






- kilometre lost






- by cause

d) From the ticket issuing or other revenue collection system(s) the following data :


i)
Summary of total revenue received for the period


ii) 
Total revenue received for each day of the period


iii)
Volume and value of each ticket type sold, by day


iv) 
Percentage, volume, total value of each ticket value issued



v) 
Volume of each pre-paid tickets used



vi)
Volume by type of privilege passes used


e) In addition to the specified routine submission of data the Contractor will supply such other information as the Transport Authority may from time to time reasonably require. If such information requests are of such a nature as to cause additional expenditure to the Contractor then the Contractor may request reimbursement from the Transport Authority on a prior agreement basis.

f) The Contractor must bring to the attention of the tyy any information which is relevant to the proper functioning of the Schedule of Work of the Contract. 

8.3 Monitoring Performance

There is an extensive description in Chapter 5 of the Administrative Procedures Report on Service Quality, parameter and target settings, and measurement of performance. Section 6.2 of this report gives guidance on how this should be contained in the Contract, and section 6.4 gives guidance on developing and applying bonuses and penalties. There will be clause in the Contract to establish how these are applied. 

The Contract must also establish the right of the Transport Authority to monitor the performance of the Operator. This must be much stronger than just saying “the Transport Authority can monitor …”. It must allow the personnel or agents of the Transport Authority to get at the information, especially if there is concern that the Operator is behaving improperly, negligently, fraudulently, or is concealing the real situation. 

The Transport Authority must be strong on this issue, and should not be afraid to offend the Operator by insisting on them. They are, after all, the only real way to determine whether a fraud or gross negligence is taking place. 

The rights should be placed in the Contract rather than in the Schedules (although details could be in the Schedules) and should at least assert the following : 

· The Transport Authority and any of its agents shall have the right to carry out any monitoring of the route(s) in the Schedule of Work as it sees fit. This may be done with or without the prior knowledge of the Contractor. This will include monitoring and analysis of the quantity of service, adherence to schedule, headway control, safety, driving quality, staff attitude to customers and general performance of the service. 

· The Transport Authority and any of its agents will have the right to generate any or all reports as it sees fit concerning the specific or general performance of the Schedule of Work. This shall extend to the right to observe the general behaviour and actions of the Contractor's staff. 

· The Transport Authority asserts that standards in proper revenue collection and minimisation of fare collection are essential to the general interests of public transport and that the Transport Authority has a right to intervene where there is erosion of this principle.

· The Transport Authority and any of its agents will have the right to perform monitoring of the revenue collection and revenue protection activities of the Contractor. Uniformed or plain clothes personnel may be deployed at the discretion of the Transport Authority. 

· The Transport Authority is authorised to carry out such passenger and other surveys, as well as investigation of data from the Contractor's ticketing system, for the purpose of determining the level of usage of pre-purchased tickets and privilege tickets.

· The Transport Authority will have the right to audit any of the information supplied by the Contractor. The Contractor will provide reasonable access to the Transport Authority and its authorised agents to relevant premises, records, accounts, and equipment and all the relevant data therein for the purpose of such audit. Access will be given to source material and the equipment which generated the data. In recognition of the interests of the Contractor, except for the prosecution of a discovered irregularity, all information gathered from such access will be kept confidential and not used for other purposes. 

· The Transport Authority has the absolutely right to use information gained from all such monitoring and audits for the determination of deductions, penalties, issuance of warnings, and termination of Contract. 

There may also be City or region specific requirements. 

8.4 Contract Administration

Chapter 4.16.1 of the Administrative Procedures Report provides contract on Contract Administration. Throughout the preceding sections of this report, many recommendations have been made for Contract elements relating to Contract Administration. 

It is strongly recommended that the Contract Administration procedures are specified in detail before the Contract is finalised, including all operational, administrative, accounting and auditing procedures, taking into account the data requirements and their verification. The Transport Authority Contract team should then check that the Contract places the necessary obligation on the Operator, and has practical methods for ensuring that he complies. 

8.5 Contract Management and Enforcement Mechanisms

Chapter 4.16.2 of the Administrative Procedures Report provides contract on Contract Management, while various sections of this report establish the mechanisms for setting the performance requirements, information gathering and monitoring.

As with the Contract Administration, the Transport Authority team should define in detail how they intend to manage the relationship with the Operator, and what escalation mechanisms they need. The principle of “speak softly, but carry a big stick” is quite appropriate to the urban public transport environment, and has been justified in many cities where problems with operator performance can be resolved in a positive way without having to use the heavier methods available in the Contract.

The Transport Authority must consider a wide range of poor performance and default scenarios, including those which are not (provable) wilful actions of the Operator. Using good legal advice, they should test these scenarios against the draft Contract to ensure that the mechanisms are robust in law. This may include the test of fairness – that the penalty/action is proportionate to the failing by the Operator, and that he has been given a reasonable opportunity to correct it (except in the case of gross breach of Contract).  

Executive Summary of Administrative Procedures Report

Reproduced here since it described the relevant context and processes

8.6 Context

In the Reform Options Report, two  generalised models (a) and (b) and one transitional phase (c)were considered which allow the participation of the private sector using market mechanisms  : 

a) Light Touch and minimum regulation – development of the Free Market model

b) Citywide competitive tendering - Regulated Competition
c) Partial network in the public sector, but some services contracted to the private sector – Administered Public Supply
Option (b) - citywide competitive tendering - is the preferred model, although in many Cities of the ECA Region the conditions are not yet right. However, even in such cases some elements of competitive tendering will be appropriate. 

The value of the urban passenger transport services over a 5-year period (the normal contract cycle) is substantial, and often represents a key expenditure on the part of the City. This has four main implications : 

a) The selection process needs to obtain the best value for money possible. 

b) The competitive process needs to get the best possible price, while preserving the desired quality

c) These high-value contracts will become the main cashflow of the operators. The maximum use should be made of objective criteria, and decisions should be taken openly and never by individuals.

d) The expenditure happens over the contract life. There must be good contract management and administration systems in place to ensure that the right payments are made, and that the contracted services and quality levels are achieved. 

The procedures set out in this report takes special account of these factors. They have both a functional aspect (doing the right job) and a quality aspect (doing the job right).  This report provides guidance on  two main areas : 

1) the processes and practical aspects of competitive tendering for urban passenger transport services, which lead to a contract between the Transport Authority and the Operator

2) specification and measuring of quality of services, which are the outputs of the contract

Procurement of passenger transport services requires new administrative procedures. These are not especially complex or difficult, but they must be well designed and they must be properly and consistently implemented. There needs to be a clear allocation of responsibilities, and the relevant people must have the authority, training and resources to carry out their work. A proper documentation and quality control system must be put in place.

Throughout the document, examples of good practice are provided. Four case studies are included in the Annexes to provide an ‘end-to-end’ description of the use of competitive tendering in different environments and with different objectives. 

8.7 The Core Tasks of the Competitive Tendering Cycle

Based on international experience, there are five main tasks that have to be assured by the transport authority, regardless of the degree of specification of the services. These are : 

1) Stimulate Competition : Without real competitors, there is no real competition, and the authority has little chance of getting either best price or best quality. It might be necessary to develop the market, or to protect part of the market for smaller players or new entrants.

2) Make Clear what you want : Know and agree among the decision takers what is actually wanted in terms of the service, and make clear which other objectives (e.g. small operator participation, employee protection) are to be included in the selection process. 

3) Know what you can afford : Be clear about what you can afford. The financial realities should be clearly understood and explicitly linked to the volume and quality of service to be specified. Only after a robust budget estimation activity should it then proceed to the intended level of service definition.

4) Get what you want : The competition must be carefully structured to make sure that the desired outcome is achieved. Define the service package and quality requirements, put together the tender documentation, well constructed selection criteria, run the competition well and fairly, and have downstream adjustment mechanisms. There should be feedback at this point to the financial availability.
5) Get what you paid for : Having selected the operator(s) for the job, the agreed task parameters need to be supported by a well structured contract. This in turn needs to be supported by monitoring and corrective mechanisms (including the basis for termination), and is often further supported by a regime of incentives. 
6) Manage the next time round : When the contract/franchise period ends, the service could be rolled over for a further period if previously agreed, or will be opened again for tenders. This might involve refining the specification. It will be essential to ensure the incumbent does not have an unfair advantage due to superior knowledge of the route. Allow for any uplift in prices, but at the same time avoid excessive increases due to lack of real competition or significant transition costs. 

For the ECA Region, the Critical Success Factors are likely to be : 

· Matching the tendering framework with the reality of the competition available in the City, and the volume of work they can take on to reasonable standard. (Phase the transition if necessary.)

· Being realistic about available budgets, and ensuring that specifications of routes, volume and quality are based on what the City can afford

· Setting up excellent administration of the services based on well-designed contracts and monitoring systems, and forming partnership-style relationships with the Operators.

8.8 Key decisions for the Transport Authority 

The Transport Authority will normally establish the framework and make the key decisions about the work to be tendered. The four main decisions areas are  : 

1) Allocation of initiative :  The Transport Authority must decide on the “allocation of initiative” between the Authority and the Tenderers (discussion in Chapter 5 of Administrative Structures Report). This defines who is responsible (or has the right) for making the main decisions about the service design, characteristics, pricing, quality, revisions, etc.  This has many implications for the competitive process, the contract, and the payment basis. The two main options open to the Transport Authority are : 

· the Transport Authority defines the details of the service, and the Operator is a unit of production. This usually leads to a gross-cost contract where the Transport Authority pays the Operator for the service production, and all revenue goes to the account of the Transport Authority.  The Transport Authority carries the financial risk.

· alternatively, the Transport Authority allows the Operator to specify the service (usually within some defined limits), giving the Operator an incentive to maximise the value of the business. This usually leads to a net-cost contract where the Operator keeps the revenue, and is paid by the Transport Authority for the additional costs of any unprofitable parts of the work. The Operator carries the revenue risk.

It is possible to mix these types of work where gross-cost contracts are used for routes which need financial support, but operators are given much freedom for profitable routes.

2) The basic tender unit :  The Transport Authority needs to decide what is the minimum unit of work that forms an acceptable bid. This can be any of the following : 

· the entire City passenger transport operations

· all services on a specific mode (e.g. the bus network, tram network, paratransit)

· all services in a specific area (exclusive or allowing other routes to run through)

· all services on a specific corridor
· cluster of routes

· a specific route 

· nominated trips
For ECA Region, the route is likely to be the most appropriate unit, with options to offer route clusters or corridors where the Transport Authority wants the operator to also take responsibility for operations control or customer services. 

3) The specific work on offer :  The Transport Authority will decide which parts of the public transport offer will be made available. The Transport Authority could offer the entire network in various units, or it could offer only the bus services through tenders and retain the tram or rail services for negotiated contract. Alternatively, it could retain a core part of the network for negotiated contract, and offer only the peripheral or new routes for tender.  

The Transport Authority must also decide the timing of what is placed on offer. It could offer all the services in a single competition. This could be done for area tendering, or it there is a major restructuring of the network. It is more usual to have a rolling program where about 20-30% of the network-kilometres are tendered each year. This means that there are opportunities for competition every year, so that operators who lose some tenders are not ruined. It also allows the Transport Authority to take corrective action to prevent an operator from gaining a monopoly position. 

4) The duration of the contract : The Transport Authority needs to decide how long to let the contract for the individual pieces of work. This is a balance between giving the operator sufficient time to recover the investment costs, and ensuring that the price remains competitive. The Transport Authority must think carefully about the expectations of the operator, or it will find that potential bidders are reluctant to innovate or take risks.

The normal contract duration for bus services is 5 years, whereas for rail-based services they are about 10 years.  Contracts which require the operator to also provide infrastructure may be of longer duration – 20 years or more – so that the operator has recovered the investment. 

8.9 Flow chart of the process

Chapter 4 of this report describes in detail the processes involved in competitive tendering. The overall process is shown in the following diagram, and the various elements are described in individual sub-chapters, along with practical examples.




















8.10 Guidance on Competitive Tendering Processes

Chapter 4 of this report provides guidance on the Competitive Tendering processes, and provides relevant examples of best practice from countries which have implemented competitive tendering. 

The structure of the guidance is shown in the following table :

	Section
	Topic

	4.3
	Selecting work to be tendered

	4.4
	Specification and design of the work

	4.5
	Specification of service attributes and quality

	4.6
	Designing the tender competition

	4.7
	Stimulating competition

	4.8
	Notices and communication

	4.9
	Operator requirements and pre-qualification

	4.10
	Tender documentation

	4.11
	Bid submission

	4.12
	Selection process and criteria

	4.13
	Selection Committee and Probity Measures

	4.14
	Award of Contract

	4.15
	Public Information

	4.16
	Contract management and administration


Four general notes of advice :

1) Establish a formal structure, and document the processes. Set clear targets and review the outcomes. This does not require a heavy bureaucratic effort. For example, the whole tendering processes in the City of Helsinki, Finland, involves only 3 people. 

2) Provide good information, in good time, to all potential bidders. Hold information days, encourage them to find out what work is on offer, how to make bids, and what the City expects from the best bidder. This will increase the number and quality of bids.

3) Make sure the process is fair and open. Bidders who are suspicious of the process or of the results will become hostile, and might not take part in later competitions. This would reduce the effective competition with negative impacts. There is also the risk of unnecessary legal challenges. 

4) Establish good contract administration, and form positive relationships with the operators. The whole process should be designed to select an operator that the City will be happy to work throughout the contract life. The contract and how it is managed should get best value for the City. 

8.11 Relevance of Service Quality to the Transport Authority 

Service Quality needs to defined by the Transport Authority either as the Client or as the Regulator for the Passenger Transport in a City. 

There are two main motivations to do this : 

a) The Transport Authority is the Client for services, and defines the quality it expects for the funding it provides

b) The Transport Authority acts in the social interest to ensure that the passenger transport meets the citizen needs of mobility, safety and comfort

Quality and monitoring of the public transport services are functions of the Transport Authority. There are three dimensions :

· Defining the quality standards and including them in the Transport Service contracts

· Monitoring the performance of the operators, both directly and through operator reporting

· Monitoring the compliance with contract conditions, and intervening where necessary

The Quality Standards will be defined in a Schedule to the Transport Service Contract. The reporting obligations of the operator and the rights of the Transport Authority to monitor the services will be established on the contract. Payments will be linked to service performance, and there will be escalating intervention measures to encourage the operator to conform, or ultimately to allow the Transport Authority to terminate the contract.

At present, many of the cities of the ECA Region face serious problems with the urban passenger transport, so that the quality is poor. Priorities are more about getting vehicles on the road than about good levels of comfort. 

However, this reflects the period of transition. Citizens and authorities should still reasonably hope and plan for much better services, even if it will be a gradual process. The basic indicators are just as relevant in Yaroslavl as in Rome – reliability, safety, value-for-money, availability of a place on the vehicle – even if the achieved standard is different.

This report takes into account the longer-term perspective which the Transport Authority should have, even though the implementation should be phased and should be reasonably aligned with what the City and the citizens can afford. 

8.12 Defining, Monitoring and Managing Service Quality 

Chapter 5 of this report provides guidance on Service Quality from the perspective of the Transport Authority. It covers four main areas : 

· Defining the overall vision of Service Quality and Levels of Service

· Indicators of Service Quality

· Measuring Service Quality and Benchmarking

· Practical experience and case studies

It is suggested that performance indicators should be structured in three types of measure : 

a) Level of service targets – these develop the Urban Public Transport (UPT) service vision and objectives, and will provide the broad framework of expectations for the services

b) Technical measures of service attributes – this will provide clear objective measures which show the actual service performance

c) Subjective measures of service attributes – these will reflect the feeling of the end-user of the services.

Collectively, these indicators will cover the different dimensions of the customer experience in the City’s bus and tram services.  The approach can be presented in the following diagram :

Collectively, these indicators will cover the different dimensions of the customer experience in the City’s bus and tram services.  The approach can be presented in the following diagram :
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The Subjective Indicators provide an important Feedback both on how well the service is performing, and the degree of satisfaction and willingness to choose and use public transport

The concept of “Level of Service” is presented in Chapter 5.2. This allows a common understanding of the committed and actual service levels across decision-takers, planners, operators, and customers. The levels of service are graded from A (Excellent) through F (unacceptable), and there is an explainable difference between one level and the next. 

The broad grading concept for ECA Cities can be explained as : 

A : Ideal or premium service 

B : Very good service

C : Design level of service

D : Acceptable, but unlikely to attract any new customers

E : Undesirable – implement mitigating actions immediately

F : Unacceptable under any circumstances 

Sample indicators and values for Levels of Service for an ECA City are included in Annex E. Note that Level of Service A and B are premium services, for which higher tariffs may apply. Level of service C is the design level of service as defined in the Contract. 

The impacts of the “real world” must also be taken into account. Traffic delays, roadworks, accidents, unexpected customer patterns are among the factors that can impact on the service delivered to the customer. Customers may tolerate an extra 10 minutes of waiting or journey time if it happens occasionally (and especially if the circumstance is explained to them or is obvious) whereas the same delay happening every day would be unacceptable. 

The following intervention approach is suggested regarding the Level of Service levels : 

	LOS
	Occurs daily
	Occasional

(about 1/week)
	Rarely (not more than 1/month)

	A
	None
	None
	None

	B
	None
	None
	None

	C
	None
	None
	None

	D
	Operator must develop service improvement plan
	None
	None

	E
	Operator must implement immediate corrective action
	Operator must identify causes and seek mitigation
	Operator must ensure that customers are informed

	F
	Serious warning to operator leading to loss of route
	Operator must implement immediate corrective action
	Operator must identify causes and seek mitigation


Chapter 4.16 provides guidance on dealing with the Operator.

8.13 Measuring Service Quality

Guidance is given on measuring Service Quality. A wide range of Performance Indicators is suggested, with practical examples of how they can be used and measured. 

Performance Indicators are in two categories : 

· Technical Indicators

· Subjective Indicators

Technical indicators means that they can be measured objectively, and are not influenced by the opinion of the user. Technical Indicators will be used to measure both the planned services, and the actual delivery in terms of output and quality. Clear targets will be set for each of these indicators. 

· For mandatory indicators, failure to meet them will result in intervention measures, including penalties and even loss of route operating rights

· Other indicators will provide clear signals to operators for how they should develop services and customer care programs, and are likely to become mandatory at a later point

Subjective indicators means that they are measured based on the opinion of the user or of an observer. They cannot be measured objectively, and the value for the same event may differ from one person to another. 

There are two main ways of measuring a subjective indicator : 

a) Obtaining the opinion of the user through surveys, interviews, feedback channels. To use as indicators, we prefer that these are structured replies through a suitable sampling frame.

b) Using a trained observer who has been briefed on what items to consider, but will ultimately form a personal value judgement. 

Chapter 5 described these in detail. The high-level approach is shown in the following diagram : 





Technical




Subjective



Indicators




Indicators




Network/Route

Actual  Service
Trained

User

Coverage, Design

Performance

Observers

Opinions






Review 2-3 years

Regular 

Regular

Structured


or


Monitoring,

Monitoring,

Survey

Route change


Reporting

Reporting

Program



Review with 

Operators


Assess under Performance Regime

Compare to





Review with operators



Vision/LoS

Accept/reject


Intervene as required

Licence 


Penalties, if required



Link to TIs

Application


Publish results

End Page

Develop Procurement


and Contracting Strategy





objectives and goals


unit of work


size of contracts


duration


gross- or net-cost


allocation of initiative


payment basis 


eligibility


selection criteria


bonus/penalty criteria





Design the Competition





Procedures 


Tender documentation


Bid submission


Information and support


Selection criteria


Selection process


Timetable 











Specify the Service





Route descriptions


Timetable and frequencies


Vehicle type and capacity


Quality standards


Fares and ticketing


Customer services








Awareness raising





Initial notification


Stimulate competition





Formal notice


of competition





Prepare tender


documentation





Tender submission phase





Issue tender documents


Information meetings


Bidders prepare tenders


Submission of tenders


Registration 











Contract Administration





Database


Reporting 


Calculate payments


Issue payments


Notifications


Review and renewal








Review of the


Competition and lessons learned





Contract Management





Monitoring performance


Monitoring quality


Assessment


Review meetings


Intervention 


Revision of service








Run the Competition 





Pre-qualification


Shortlisting


Evaluate and mark bids


Select winner(s)


Inspections, negotiations


Contract signing


Publish information











� “Urban Transport in Europe and Central Asia Region: World Bank Experience and Strategy,” Infrastructure and Energy Services Department, Europe and Central Asia Region, World Bank, December 2002.


� “Russia Urban Transport Project: Urban Public Transport Status and Reform Initiatives in the Russian Federation, Final Report,” Ministry of  Transport of Russian Federation, Federal State Entity ‘Transinvest’, Moscow, 2002.






